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gl'no‘debt though the breach of it mny give tise to. a claim ‘for
damaves see South African Terrztones v..Wallington®.

: * We: ‘hold that the docuraent is only liable to duty as a transfer
of morbo'we und as an agreement, s, ¢., to Rs. 5-8-0 in all.

Ortler aceo: dmyl .
G. BiRe

() [1698] A. C. 509,

'_;‘A]_?PELLATE .GI_VIL.' o

B(:fors Sir B.ml Scatt - Kt., Glmy’Jusme, and Mr Just;ce Batclwlor -

'TRIMBAK MAHADEV TILAK (onmmu, OPPONENT No 3), Armcm'r,
“9. NABAYAN HARI LELE aND ANOTHER (OBIGI‘NAL PE’I‘ITIONEB AND
OPPONENT No. 1), OproNENTS.* - - .

Indum Trusts Aet (IT of 1882), secnon 34——Ea:ecutor-—Trustee—Advua
of Court as to administration of property—Executor contmumg as sucls-
Admzmstratwn sutt, N e REREEE

8o long as an exec“tox' occup)es ‘that position, he cannot claim the adv antages
“provided for trustces by seotion 34 of the Indian Trusts Act (1X of 1882), If
~he fecls any doubt as to the manner in which he' shoald ‘administer the estate
come to ‘his hands, his remedy is to ﬁle an administration suit, = . V4

APPLICATION under the exttaordmary Jurxsdxctxon (sectmn 622

"of the Civil Procedure Codé, Act XIV of 1882) agamst the ’

,decmon of C. A. Kincaid, District Judge of Poons., = '~

<-The facts of the case were that on the 25th ‘April 1960 one
‘ szhnu Maohadev Tilak made a will ‘appointing under it Narayan
. Hari Léle and Ganesh Narayan Khare executors and his brother
- Lakshman Mahadev Tilak alizs Anna Tilak residuary legatee,
“In- the will the property of the testator was valued at Rs. 7,100
.and the directions as to its disposal were as follows ;—"

o Rs 2,000 for' the marriage of the testator’s - daughter

acvalo Varubal, ol .

+...* Applicition No, 72 of 1909 uader Bxtraordinary Jurisdiction,
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B L A .vRs. 4, 000 to be glven to the testator’s wife Yamunabm.
T Tarmoag ~ " Rs. 2,000 ornaments. '
| Mautogy - Rs. 2,000 cash.
- NaRAYAN , :
- Hapn & v 4000 : L
I ' R 500, to be. given 0 Varubal—omaments ‘on. her
' person,

s Rs. 300 to be given to Sonubai. :
~Rs. 300 to be: given to Lakshman Mahadev alias Anna Tﬂak :

- 7,100 i

The testator died on the ‘2.5611 February 1503 and the said -

Narayan Hari Lele obtained probate of the will onsthes 29th,

. July 1904, . When the executor began to administer the. estate,
“he found difficulty in giving effect to the instructions in the will,
He therefore submitted the fo! lowmg points for advice a.nd

guidance by the District Judge i~ S

Q) The testator had insured his life for Rs. 8 500 and the
life policy was assigned by him to his wife Vamunabai who; :
after her husband’s death, recovered the - amount of the pohcy. '
This being so, whether Yamunabai should be pmd Rs. 4,000 as
directed in the will over and aliove the amonnt of the pohcy, ;
or whether the difference in that amount and the amount of the
policy, namely, Rs. 500 only. - L

(2) Rs. 800 ‘only were spenb on accounb of the marriage of
Varubai, while the will directed that Rs. 2,000 should be spent -
for that purpose.. Th'efefore,_’ whether “she should be paid ’

~ Re.1,200 more. si

(3) In the will the estate was vulued at Rs. 7 100 while when

- the probate way taken the value of the property was found to be
Rs. 5,104, Thus the estate being not sufficient to. meet the.
' leaacles, whether the ]egatees should be ngen mtea,ble dxstnbu- -

A

tmn A :
On the above pomts the Judge exptessed his opmmn as_.u
followa s -

(1) Yamuna.bal was entlbled to receive Rs.. 4,000 mdepend- :
ently of the amount of the life policy which was not ‘mentioned
in the pa,ruculars of property given in the w1ll '
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@) Rs 800 only bemg spent for: Varuba,l s marriage she: ‘was.
not entitled to the balauce of Rs. 1,200, because Rs 2 OO_O were _

speclﬁcally granted for her marriage.

* (8) If the estate had so shrunk that the legacles could not be

paad the legdtees must be contented with rateable distribution.
Further tk Judge opined that Trimbak Mahadeo Tilak, who

claimed as the undivided heir and brother of the testator, had
‘no locus standi as a residuary legatee. He was entitled only ,
to a rateable distribution of the specific legacy of Rs, 300. " All R
the legacies must be satisfied in full before he could claim

i _a.s a resudaary legatee

Bemg Wissatisied with the above expression of opinion,
Trimbak Mahadeo Tilak preferred an appeal and in the alternae
tive an application for revision under the extraordinary jurisdic-

 tion, -section 622 of the Civil Procedure Code, Act XIV of 1882, )
- K. H. Kelkar (with P, D. Bﬁule) appeared for the applwant ;

- Trimbek Mahadev Tilak:—We submit that the Judge had no

‘jurisdiction under section 34 of the Indian Trusts Act to move .

. in the matter. This contention was raised in the lower Court,
" Section 84 of the Act applies to trustees and not to executors,

" An executor is not a trustee under the section and so he cannot
ask for the opinion of the Court. The powers of an exectitor are
given in section 90 of the Probate and Administration Act and

_ there are similar provisions in section 269 of the Indian Succession ~

Act.  There is a distinction between the office of an executor and
that of a trustee : see Snell’s Equity, pp. 165 and 169 (12th Edn.).
~ An executor can at the most be said to be a constructive trustee,
~ But section 34 of the Indian Trusts Act does not apply to construc-
tive trustees. -The term ‘trustee is defined in the Act. See also

" Walker on Executors, p. 308 (3rd Edn.), and Godefroi and Lewin’
.. onTrusts. These authorities bear out our contention that an exe-

' cutor is not atrustee. Theruling in In ke Qoods of Nundo Lall
M ullzclcm lays down the distinction between an exceutor and a
* trustee. ‘An executor has the widest powers of dxsposxtxon and
is not subject to the authority of the Court. He cannot ask the

) opmlon of the Court on any point. The legatees can seek redress '

(1) (1896) 28 Cal. 908,
D Bo4r—2 :
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. by brmgmg a sulb "In the present case the executor s opmmn

was in favour of the applicant. Moreover all the parties cons’

‘cerned were not before the Court.- Therefore, the Judge had no

jurisdiction to express his opinion in the matter. The executor

~ becomes a trustee after he has given full eﬁ‘ect to the terms of’
' the will.  See In re Mackay®.

- There was no appea.rance for the opponents.

" Scorr, C. J.: :—The executor of one Vishnupant Tilak apphed to
the District Court of Poona for its opinion under section 84 of
the Indian- Trusts Act with regard to the administration of the

- Q, fi

* Some of the pa,rtles interested as beneficiaries under the will

_ were present at the time of the application, and those parties
.. appear to have agreed that the Court should advise the executor

under section 34 of the Trusts Act. An oplmon was accordmgly :

' expressed by the District Judge upon the ‘points preferred for

‘the Court’s opinion by the executor, but one at least of the bene
ficiaries was absent and not consenting.

~ One of the parties who had consented to this method of dis-
posal of the question having found that the opmlon of the Court
was unfavourable to his intevests preferred an appeal against that -
‘opinion, and, in the alternative, has asked this Court to entertain
his objection as made under the revisional jurisdiction of the -

Court conferred upon 1b by sectlon 622 of leﬂ Prooedute :
Code, 1882,

" We think that a,ssummg that an opmlon was expressed thch

- fell within the powers of the Court under section 34, there is no

appeal from such an opinion. - We hold, however, ,that' the case
presented to the District Judge was not a case falling under;
section 84 ; for, the executor who asked for the opinion of the
‘Court had not become a trustee with regard to any of the pro- .,
‘perty in his hands on behalf of the legatees. His difficulty was
to decide how much of the property in his hands he should
‘allocate for the benefit of each of the persons named as legatees,

-~ anditisin consequence of his inability to decide that that he

(1) [1906] 1 Ch. 25 at p. SL..
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'came to the Courb. . Tt is no doubt: true that an: executor, when

~ he has assented to a legacy and set-aside funds. to meet. it,

- becomes a trustee, but, as observed by Mr, Justice Kekewxch in
~In re Mackay®, the exact moment of passage from the character.

 of executor to that of trustee is difficult to define.

. The applieant in this case had not-in our oplmon become a.

. trustee s0 ag to incur all the liabilities of a trustee. He was still-

an eizecutor and could as an executor have pleaded limitation
- against the claims of beneficiaries, and so long'as he occupied
that position he could not claim the advantages provided for
ttusﬁees by section 84 of the Indian Trusts Act. His remedy,
if he ,felt any doubt as to the manner in which' he should
administer the estate come to his hands, was to ﬁle an adminis-
tratxon suit.

"~ We hold that the opinion of the Dlstrlct Judge Was glven

E wwhouh jurisdiction, and ¥ we therefore dlrec'o that the proceedmgs.

be set asule.

GoB.R.’ ’

© (1) [1906] 1 Ch. 25 at p, 8L, coo T

"APPELLATE CIVIL,

Before Mr. Justice Chandavarkar and Mr. Justice Heatoh._ ’
CHT.J'NIL‘AT)' PRANSHANKAR (ORIGINAL lDEFENDANT No. 2), AP?ELLANT,

¢ v. SURAJRAM HARIBHAI awp OTHERS (ORIGINAL PLAINTIFFS AND

. DErENDANT No. 1), RESPONDENTS.*

" BHOGILAL VALABHRAM (ORIGINAL DEFENDANT No. 1), APPELLANT, 0.

«

Proceedmys set asule. """ ‘

~-SURAJRAM HARIBHAI AND ANOTHER (ORIGINAL PLAINTIFFS), RESPOND- '

,Ems.f- L . S
Hmdu Law—-Mamage—-Aaum form—Brahma fom——(}omtructwn of teits.

Under Hindu Law, where the paternal or maternal relation of a girl, who is

: given' in iarriage,. receive money consideration for it, the substance of the

ML |

# Second Appeal No, 252 of 1908,
» " ,t8econd Appeal No. 392 of 1908, .
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