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For theSe reasons the decree appealed from must be reversed *
and ‘the point_on which ‘the District. .Court: has- decldgd ‘the:
“appeal; being. 'subShantially of a -preliminary character, the case-
‘must be. remanded to that Court for disposal according to law.-

Costs of this second appeal must be paid by the - respondenﬁs.
" Other costs to abide the result : .

. oo .
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Decme rwened
‘ “R.R.

'."APPEI)LATE CIViL:
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B«_ffore Sw Baszl Seott, K., C’h»ef Justwe, and Mr. Justwe Batchelor.

GULABCE{AND PARAMCHAND (ORIGINAL DEFENDWT 1), APPELDAN’I‘, .

v, FULBAT xox HARICHAND RA’\IGHAND AND ANOTHER (omemu..
PLAINTIFF AND DEFENDANI‘ 5), RESPONDENTS. ¥ » . :
Imlwm Contract det (IX of 1872), sections 2 (g) (h), 20; 35 65—-Imhan Trusts Av
et (II of 1882); ssction 84— dgreement to pay a certain sum in consider-.

- ation for a promise to marry—Part payment—Failire of the ayreemen&-

.

Suit to recovsr part payment— Agreement.by way of mxrmage brokeraye—-

Agreement—-Oontmct—DzJﬂrence between the two.

By an agresment made between the parties the pIa,mtl&' promxsed to pa.y‘ ‘
the sum of Rs, 1,800 to the defondant as consideration for the latter's promise”
"to marry his niece to the plaintiff's son. But before the marriage could take
place the plq.int'ifﬁ’s son died of plague. TUnder the agreement, however, the
plaintiff had before her son’s death paid to the defendant the sum of Rs, 750
Subsequently the plaintiff having brought a suit $o recover-that sum, the
defendant contended that the agreement being by way of marriage brokerage
wasg void as opposed to publis policy and, - therefore, under section 65 “of the ‘
Indian Contract Act(IX of 1873) no sum paid under it could be recovered.

" - Held, that having regard to the character of the agreement between the
" parties the plaintiff was entitled to vecover the sum from the defendant. -

" Section 65 of the Indian Contract Act (IX of 1872) provides for the restitu.

- tion of any advantage received under a contract or agreement. The section
preserves the distinction between agreement and contract which is maintained
throughout the Act. The section speaks generally of an agreement discevered
to be void without any express reference to the cause or origin of the vmd
character, so that an awreement which is void by reason of a principle of law '
would not on that account fall outside the acope of the section,

T . *Second Appeal No. 238 of 1908.
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SECOND A;PPEAL from the dezision of R. D. Naora.rka.r, Flrsb"
Class Subordinate J udge of Poona, with Appellate Powers, con-
firming the decree of Dahya,bhm R. Dalal acting Subordmate »

. Judge of Bardmati.-

' The plaintiff sued to recover from the defendants Rs 965 18-0 '.

“under the following &ircumstances :—The- pla.mt,lﬁ‘ had - a son”

named Ramchand and defendant 1 had a niece named ,Ma.ma.ba.l,

who was the danghter of defendant 1’s brother Motidhaﬁd,<
- deceased, and his widow Gangabai, defendant 5, and sister of
Devchand, defendant 4, Defendants 2 and 8 were the brothers -

of defendant 1. Defendant 1 being the manager of the Joint

~ family of which all the defendants were members agreed to give

his niece the said Mainabai, a minor, in' marriage to plaintif’s
son Ramchand and the plaintiff consented to give to defend-v

- ant 1 Rs. 1800 as Daffa® money. Out of the said sum the :
" plaintiff paidsto defendant 1 Rs. 500 and Rs. 250 on the 6th and .-

"12th October 1902, who passed to the plaintiff receipts for. the.
'same. -On the 20th October 1902, the plaintiff paid Re, 150 to

~ one Fulchand Tarachand on behalf of defendant 1. - Thug the

plaintiff paid to defendant 1 Rs. 900 in all and the balance of
Rs. 900 was to be paid at the time of the marriage. -But the

" marriage did not take place as the plaintiff’s son Ramchand.
~ died of plague on or about the 25th October 1904. . Thus. the

.performance of the marriage having become 1mposs1ble the:

~ plaintiff asked defendant 1 for the retiirn of Rs. 900 and as he

.- refused to do so, thé plaintiff brought the present spit for: theT
. recovery of the amount with interest thereon, namely, Rs, 65-13~0

Defendants contended inter alia that defendant 1 was not: the .
manager of the family buf as he was the eldest member he was
merely called at the' negotiations of the betrothal according to
the custom of their caste ; that only Rs. 750 were paid to defend-

- ant 1 who gave the said amount to Mainabai’s brother and

. mother and passed receipts.to the plaintiff in his name, bacause *
-* he was the eldest member but he had not -derived any benefit -

o Da_ﬁ“a money means & reward given to the person staixdlﬁg n Joco parehtu to '

~ the girl for.settlewent of the mamage and is undxstmgmsha.ble in pmmple from

- marriage brokerage
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: from the amounb and was nob liable for it ; that the payment - of - 1908
_the Daffa money being against public pohcy the plaintiff could  Gurarcrio,
not recover it ; that there was no agreement to return the amount Eu&u}{ -

-and the suit was not mmnt&mable as the plaintiff did not-

celebrate the marriage during Ramchand’s life-time ; and ‘that the”
- marriage could not be solemnized because Ramchand had said he -

- would not do it and so the defendants were not ha,ble for the
return of the a,mount s

The Subordmate J udge found that defendant 1 was. liable fcr.

pla.mt;ff’s claim ; that the plaintiff paid Rs. 750 to defendant 1
for himself and for the joint benefit of all the defendants; that
the plalntlff had a right to claim back the amount from the:
defendants, and that. tho claim was opposed to public pohcy.
. He, therefore, passed a decree for the plmntxff for Rs. 750 HlS
reasons were as follows 1=

“ Defendant No. 1 agreed to give higr'niece in marriage to plaintiffs son in

considera;tion,of her giving Rs. 1,800 to him as Daffa. That this sum was to |

- be'paid to the bride’s guardian in consideration.of his giving his ward in
_ marriage is quite clear. Daffz means the money taken by persons in loco

. parentis t0 the girl for giving her away in marriage. The plaintiffs’ as well-
ag the defendants’ witnessesall agree in saying so. That this money was tobe.
“paid to the person entitled to give away the girl in marriage and not to the

.bride or to the couple is evident from the document of betrothal (Exhibit 41)

* not.mentioning the stipulatfon about the sum of Rs. 1,800. In the document -

of betrothal no reference is made to this sum because it goes to the person who,
if not matisfied, would break off the match, and who would not like that such a
monetary payment to him should appear in this document which will be read

by many members of his caste. "The reason is that acceptance of such a reward: )
is looked down upon with contempt by the community. It is forbidden by

Hindu Law and it is nothing but the selling priee of the girl. The view, that
- this was given by way of reward to obtain the guardian’s assent to the mar-
riage and not by way of a provision for or gift to the bride reveives support
~from the plaintiff’s statement in her deposition (Exhibit 62) that ¢ defendant
No. 1 said that he was the person entitled to give away the girl in marriage
and therefore the money was given to him, I do not know who was to get the
money, but I gave it to Gulabchand (defendant No. 1) If the money was

to go to the bride the plaintiff would have stated that the bride was to get the -

- money instead of saying that she did not know who (i, e., which of the defend-
* ants) was to get the money. No attempt or suggestion has been made by the
- pl;i_ntiﬁ' to show that this was a gift intended for the bride. Though men

know that it is disgraceful to accept money for giving away their girls» in
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marrlage they do not know that such accepta.nce is reaarded by law as unlawful
and it is on this account, that witnesses or parties interested in concealing the
true nature of this monetary payment have mot made any attempt to do ite
Now turning to the- _question whether such an agreement ‘which entitles a -

" guardian to be paid money in consideration of his giving his girl in marriage

is legal or unlawful as being against public. pohcy, it is obvious that such an
agreement is derogatory to the happiness.and welfare of the child as it acts as-

. an’incentive to the guardian to have regard to considerations other than the
. child’s happiness in marrying her into another’s family, The child is given

away to the highest bidder withéut baving the least regard for her  weifare.

. She is actually sold to the highest bidder without caring to know whether the -

child’s life is:likely ‘to be miserabls or not. Hindu Law forbids and treats -
with conterpt such contracts, The law is quite settled on this point, it re~

gards such agreements as against pubhc pohcy, mde L L. B. 22 Bom 698
* 1& oo

ot ; : -

Now I t‘;urn to the 1mportant issue whether plamtlﬁ" has a nght fo claim

" back the amount, The defendants attempt to take advantage of the unlawful-

ness of the agreement by way of a defence to the plaintiff's claim. Tt is to be .
observed that in the present case. the marriage being not solemnized the illegal
purpose has not been carried out. +Not only that, but the deféndants.assert

that the boy Ramchand refused to carry it out. and they have tried to sube

stantiate . their statement by proving a letter written by the boy to the defend- "
ant No. 1 (Exhibit 66). Had the illegal purpose been carried out, the morey

- paid could not havée been recovered back ; nor could an action by the defend- .
- . ants have lain to recover-the amount promised to them in considefation of their ’
. giving their girl in marriage.. Thus the present case is quite distinguishable

from cases where the illegal purpose has been carried out. It may-also be

“observed that the plaintiff would not have been willing to make such a pay-

ment if the defendants had offered to gwe their ward in marriage to her son
without demanding such money. - But the greedy guardians who want to make
the marriage of their ward a source of gain to themselves would not glve her

' to the plamtxﬁ"s son unless she promises to pay.

The paymenb takes place under ciftumstances practloally amountmg to

- .coercion and the plaintiff has no alternatlve but to submit to the terms dictated -
‘by them. The Calcutta High Court has in Ram Chand Sen v. dudaito Sen, .
(1. L. R: 10 Cal, 1054) allowed sucha claim, and Tyabji, J., has while referring -

to the Calcutta case at page 665 of I. L. R., 22 Bom. expressed his opinion that

. payment of money made to & father can be recovered if already paid when the'

' - marriage is not performéd. In’this case alsoit is manifest justice that-

defendants should not be allowed to retmu the money, the Justxce of the clalm
bemg entlrely w1th the plammff . .

: On appeal by defendant 1 and cross-appea,l by the' plamtlﬁ' the

" decree was confirmed. The following is an extract from the .
'appellate Court s Judgment —
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On 5th October 1907 (Eshibit 41), there was executed by the defendant No.

a document of betrothal, under whxeh it was agreed that the nieco of defend-
“ant No. 1, who i§ also the da.uahter of the defendant No. 5, should be given in
mamage to the plaintiff’s son, since deceased. The plaintiff. agreed to pay
_the defendant No. 1 Rs. 1,800 besides as Dafa. . This is practically a

~ reward: given to the person standing in loco parentis to the girl for settlement .
of the:marriage and is undistinguishable in principle from marriage brokerage.

:The Dgffa amount is not mentioned in the document of betrothal. The
. lower Court came to the conclusion that the agreement to pay Daffz was
‘opposed to public policy. This finding was not challenged by the appellant’s
pleader in either appeal ; ‘but the case was argued on-other points without

. disputing this finding, T agree with the lower Court on the evidence that the .

aoreement in the present case ls opposed to public policy. .:-

: The next Question is' whether the plaintiff is entitled to"recdver‘svuch

Daffa. money as she might be proved to have paid to the defendant No. 1 on ,

_the ground that the illegal purpose of the agreement was not carried out
- owing to the death of’ the boy the bridegroom elect, before the celebration of
- the marriage. 1 think the lower Court correctly decided . the point in the
affirmative following the Caleutta ruling Ram Chand Sen v. Audaito Sentt) of
_ which :Tyabji, J., has expressed his approval at. p. 665 et sequens in I.L. R, 22
- Bombay. In the Calcutta case the guardian of the girl had married her to
’ ‘another boy in breach of the agresment with the plaintiff thereby committing
“a’ gorb of fravd on the plaintiff, This feature ‘is absent in the present case;

“but still the prmclple of the ruling applies a,nd the equxty is in the plamhﬁ"s
.favour as remarked by the lower Court. -

Defendant 1 preferred a second appeal and the plamtlﬂ' pre-

: sented cross obJectlons.

Dy A ' Khare for the appellant (defendant 1)--We conbend

bbat the agreement between the parties was in the nature of a
wmarriage brokerage and-was therefore void as opposed to public
policy:  The plaintiff, therefore, cannot recover the sum paid
", under such an agreement : see section 65 of the Indian Contract
Act. That section provides for the restitution of any advantage

"received under a contract or agreemient in two cases only.  The
first case is where “ an agreement is discovered to be void,” and.
" the other “ where a contract becomes void.” In the present case

_-the contract was void from the beginning. Therefore, the case

does 'not fall under the section which applies to agreements-
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* Whlch are not voxd &b the outset on accounb of some 1Ilega11ty :
" known to the pa.rhles We rely on Dayabhai v. Lalckmwkand(‘) .

.M' 7. Bﬁat for the respondent (plaintiff) was not ca,lled upon.

BATCHLLOR J —-By an aureement made between the partlesﬁ

“to this suit the plaintiff promised to pay the sum of Rs. 1,800 to

the first defendant as consideration for the first defenda;ntfs;'

" promise to marry his niece to, the plaintiff's'son. But before:

the marriage could take place the plaintiff's son died of pla,gue.,

Under -the agreement, however, the plaintiff- had, before - her:
son’s death, paid to the first defendant a sum which the lower.

Courts have ascertained to be Rs. 750, - The question is Whether

‘having regard to the character of the agreement between .the-

parties, the plaintiff is entitled to recover this sum from the first
defendant.. Both the Courts below have decreed the claim, a,nd

the first defendant now appeals from that decree.

The only ground upon which the decree is attacked ha.s

‘reference to the character of the agreemenb between the partxes

It is contended that that agreement, being an agreement. by. W&y
of marriage-brokerage, is void as opposed to public policy, and

* therefore, under section 65 of the Contracb Act no sum pald

under it can be recovered.

In Dliolzdas v. Fulchand® it was held by a Division Bench
of this Court that such an agreement as that now in question

'is ‘'void as opposed to public policy under section 23 of -the:

Contract Act, and this decision is binding upon us. That being’
80, it is urged by the Honourable Mr. Khare that the only
principle of law. on which in India money paid under a void:

-agreement can be recovered is contained in section 65 of the .

Contract Act; and that the la.nguage of this section shuts out
such a claim as this. . . o ‘ , e

The section provides for the testlbutlon of any advantage
received' under a contract or agreement in two cases, of which-

the first is the case where “an agreement is' discovered to be-
void?’ It is urged that the agreement before us was never:

‘dlscovered to be vbid, but was' void ab initio. That, however,

(1) (1885) 9 Bom. 858, .. .. .. -® (1897) 22 Bom. 655.
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is ‘we: think, precisely the case contemplated by the section, ~ 1909
‘where: the word ““agreement,” used in sharp antithesis to the m
word “.contract?’ in the second branch of the sentence, -clearly - j
denotes an agreement which, being void ab ¢nitio, never reached
-the stage of contract. In this respect section 65 merely preserves
the distipgtion between agreement and contract which is:main-.
'ta,med throughout the Act—e.g.," sections 10, and 20 -to. 80—in
comphance with the interpretation clauses (g) and (h) of sec-
tion- 2,- It will be observed, moreover, that the section speaks
generally of an agreement discovered to be void without express’
reierence to the cause or origin of the void character, so that
such an agreement as this, void by reason of a principle of law,
would not on that account £all outside the scope of the section.
It is’ true also that there seems the less justification . for any
attempt to circumseribe the wide language of the Act seeing that
the section purports on its face to substitute one broad, general
-principal for the numerous and somewhat technical rules, with
_their qualifications, which obtain in English Law on the subject.
So far, th'én, the matter seems to be free from complexity. -

Funmf. o

./ But, apart from the observations in Dayablasi v. Lakkmickand®)
~which scarcely seem. to have been necessary to the decision arrived
“at, the use of the word ¢ discovered * introduces certain difficulties
in the application of the section to an sagreement which is void
-under - section 23 by reason of. an unlawful consideration or
object ; and we are therefore of opinion that this appeal should
be décided on & somewhat different ground.

, iIt will be observed that what section 65 provides for is & suit
to recover any advantage received by the defendant under the
_agresment or to obtain compensation therefor. But what the
“plaintiff in this suit seeks is the recovery of a definite sum of
money paid to the defendant. In the recent case of P. R. and Co.
V. Bﬁagvandas(z)'we have held that a suit for a debt or liquidated
_money demand can still be maintained, as it could formerly
have been maintained under the ¢ndebitatus counts, and we think
that the present suit should be regarded as & suit for money had
: a.nd»"received. Such suits were held to lie wherever the defend-

(1) (1889) 9 Bom. 358 o ® (1909) 11 Bom. L By 835,
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. ant Was % obliged by the t1es of na.tural Jjustice and equity to
_refund the money ” : per Lord Mansfield in Moses v. Magferlan®.

The rule was, no doubt subsequently restricted in its operation,
but in such a case as this, where no material part of the illegal
purpose has been carried into effect, the payment has always
been held to be recoverable ; See-Kearfey v. Tkomxon(zé,\ﬂeman
v. Jeucﬁner@ Wilson ¥. Strugnell® and Taglor v.- Bowers®. - . -

"The prmclple of law applied in .this view of the case ‘is
recogmsed and ‘illustrated in section 84 of the Trusts Act, a,nd

- has been adopted by the Courts in India-in numerous cases.

Reference may, for instance, be: made to Mulji Thakersey v

" Gomti®, where not only the ornaments and clothes, but a.Iso

- the Rs. 700 upariyaman paid to the father of the intended bride

‘were held to be recoverable;’ and to Dkolidas’ case®,; where

~ Tyabji, J., e‘cpressed the" opinion that payments under%uch an’
- agreement- as this may be recoverd if the marriage has not taken

. place.” This was also the view- followed by a Division Bench m

Calcutta. in Jogeswar Chakrabatts v.' Panch Kauri Cﬁakmbaﬂz(")
which was approved in Ram Chand.Sen v, Audaito Sen®, wl}ere
Garth, C. J., says that in such a case *it is manifest justice that -

‘the -defendants should not be allowed. to retain the money.::

We concur in this opinion and on the above grounds we affirm. :
the decree oi:' the lower appellate Court and dismiss this appeal
with costs.: The cross-ob_]ectlons are also dwmzssed with- costs

Decree aﬁ'irmed
G B. R

@) {1760) 2 Barr. 1005 36 . 1012 - (9 (1873)1 Q. B. D, 201; _
@) (18%0) 24Q-B. D, 742, - - - () (1837) 11 Bom. 412,
. (3) (1885) 15Q. B.D. 561, . . . . () (1397) 22 Bom. 638,

- (9 (1881) 7Q. B. D, 548 © . (9 (1870) 5 Ben. L. R, 395.
@ (1884) 10 Cal 1054, /
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