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b_ for the proposmon that an award is equwalent to a Judg--

ment, whether it has passed into a decree or not. - It is binding

- upon the parties; And where it directs partition to be - effected,
it dis_sblves ‘the joint_‘ family, and from the moment of its'date
. severs their joint interests. On these grounds we' confirm the
decree with costs. - ' S

Decree confirmed.*
RRE

' APPELLATE OIVIL,

— —

L qu'orc My J'ustzce Olzandavarkar and Mr. Justwe Heattm

ANANDI alias. SHITABAI kom RA\I PAIL. (OR.IGINA'L PLAINTIFF),F
Arprruant, v. HARI SUBA PAI LND OTHERY (omemn DEFENDANTs), .
REsPONDENTS* R : . -

Hindu law—-Mztalcskam—Adopied son—Succesnon to the adopted so — ‘
* Adoptive mother entitled to succeed in preference o adoptive father. - R

Under the Mitakshara school of Hindu law the adoptive mother is entxtlé& -

Cto sncceed in preference to the adoptive father, to a son taken in adoptlon

SECOND appeal from the detision of O C. Boyd; sttnctj
Judge of Kdnara, confirming the decree passed by K. R Natu, B

~-Subordinate Judge at Kumta. ' _

- The rela.tlonshlp between the pa.rlnes to thls suib appears from
the followmg genealogical tree s : =

.

oo - o - Nag f’ni.

L. - Subha Pai. i o © . Ram Pai ~
e ) i : : - . (defendant 5)
. i i ] ] 1 married

‘LPendm Pai - ‘Waman Pai Keshay I:ini Shrinivas a ItI ar(in P:: 1 . (ﬁg?&%’)‘
(defen-innt 3y, » (defendqnt 4)T Igmlai(\;;lleni (adqpted). (detendan ) Sdopted
. -, {defendant 2)s '

. ' ’ N ..t . Shrinivas, ,, .,

The parties shown in the above genealogical tree were living

together as '8 Jomb fa.mlly.- A partztzon took place between‘

. - Tt
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them on, the 10th August 1888, At this partition Ram Pai” .
. (defendant 5) obtamed one-half share and the ﬁve sons of Subha. _

.

: Pal obtamed the other half.

“Both Ram Pai ‘and ‘his wife Anandl adopted- Subha Pal’ son
Shrlmwas as thelr son. But subsequently to the adoption, a son,

Purshottam was born to them, They therefore allotted to -

' Shrmlva,s one-fourth of the moiety of the estate which had on

partition ‘come to the hands of ‘Ram Pai. Thus  Shrinivas

obtained ¥ share of the entire estate. e

Shrlmvas died a bachelor on the 29th July 1892. .

405"

.

1909, - .

ANANDI , ‘_ :

* On the 25th ‘July 1904, Anandi filed' this suit to recover

"_Shrmlva.s 4th sbare in the family property.

The defendants (sons of Subha. Pai) and Ram Pal remsted -

’ her clalm.

“ The Subordmate J udcre dlsmlssed the suit on the ground that
. Anandl as the adoptive mother of Shrinivas was not entitled to

succeed in preference to the a.doptwe father. HIS. reasons were

as follows :—

- e

e Although under Mitakshara w,lnoh pxeva,xls here a mothor by bxrth would‘ »
be a preferable heir to father by birth, still whether an adoptive mother would -

‘haye a preference to-an adoptive father has not, so far as T know, been yet

decided by any of the High Courts. No such decision has been. pointed out

to.me. “The reasons which give a preference to.a mother by birth. over a
father by birth do not, I think, apply in the case of an’ adoptiva mother. By

many commenbators, a mother by birth is preferred to the father by birth
. i{pop'considemtions derived from a comparison of the' respective degreed in
» which mother and father ‘share, in" the composition of -the sons, while the

Mitakshara prefors her on the ground of greater propinquity (Mayne, section

521). Paragraph 167 of Ma.yne discnsses the guestion of the preference
; amongst the several widows of deceased’s adoptive father. But no authority
. is cited as to Whether an adoptlve -mother would have a preference to an
*adoptlve father. In the present case the adoption of Shrinivas was made by
deceased, defendant 5. According to the Mitakshara, it has been decided

“in Bombay that a stop-mother eannot be introduced as an heir under the -
word mata (mother) but that she is a more distant heir as the wife of gotraja __
‘sapindd and therefore herself & gotraja sapinda according to the doctrines

* of this Presidency (vide L. L. R. 19 Bom. 707). Justas therefore a step-mot‘herr

© eannot have a preference.to a father by birth, so I thmk an’ adoptlve mother
cannot have a preferenoe to an adoptxve father.” .

Hun SUBA
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.- On- a.ppeal this decree was conﬁrmed by the owrmt Judge. wils

. The plaintiff appealed o the High Court.

8. 8. Patkar, for the appellant : ~We submit that the. adoptlve
mother is entitled to succeed -to the estate of the son taken' in

- adoption. in preference to the adoptive father. . She has the

preferentla,l rlght to suéceed if the son is natural born "The*

. grounds of her preference are (1) that H@l comes . ﬁrst in the”

compound m’ﬂﬂck'{(l‘ 3 (2) that: the mother is not necesssn'ﬂy'_

."common to all sons but the father'is; and (3) that she is nearer

by propmqmty On the texts, the. adoptlve mother is_ entltled

< to. preference, and even according to decided ¢ases an adoi)ted

son occupies the same position as a natural son exceptin 4 few -

instances which - are defined both in the Dattaka Chandrlka.

" and Dattaka Mimansa., - See Kah Komul Mozoomdar v. Uma’
- Shunkur Moitra®. An adopted son is - heit" to the stridhin’
_ of ‘his adop'tive" mother “Teencowree Chatterjee . v, Z)monatb

4

. \,

Banerjee®. He has the rights of succession. as a natural son :

. Burjokant Nundi-v. Mokesh Chunder Dutt® ; Sham Kuar ' V
“Gaya Din® ; Maynes Hindu Law, page 214 section 164, paue e

217, sections 166, 167 (7th Edn.).

-8 7. Palekar, for the respondent +—In the case of a natural 4
son, the mother enjoys preference because she has conceived ..

'vaﬁd nurtured him, /This reason does not apply to an-adopted:

‘Xt is competent to a bachelor to adopt: Gopal Ananf.
v. Namg'an Ganesk® and in that event the father would be the -

" heir. Thus, the father has the preferential .right r and he has .

been accorded it by other commentators.

CHANDAVARKAR J.—The sole questlon argued in thls second -

'appeal is Whether, under the Hindu Law, governed by the .

Mitakshara School; the adoptive father or the adoptlve mothei"
is the preferential heir to an adopted son.  According to bhe )

- Mitakshara, when a son dies, leaving his  parents as his. heirs, °
~ the mother succeeds to the son’s estate’ before the father.  Both -

the Courts below: have, however held in the present case that

) (1#83) L R. 10T A, 138, NI ¢)) (1882)90&] 70,
(z) (]860)3W.R (Cive Rul.) 49.. ) (1876) 1A11 255
. (6) (1888) 12 Bom, 320,
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_the rule in questlon apphes only to the estate of a natural born o 1000,
. but not to that of an adopted son dyma S e e Awawny
. The learned Subordinate Judge. says:i— . o H““ Svm

) “The reasons which give a preference to a mother by birth over a father by'

birth do not, I think, apply in the ease of an adoptive mother, By many com-
« mentators a mother by birth is-preferred to the father by birth upon oonsule;'a. -
-, tions denved from a comparison of the respective degrees in which mother and.

_father share i in the composition of the son, whlle the Mitakshara prafers her oni
’ the grbund of plopmqulty " : '

VlJnaneshwara puts the preference of the mother to the father'

‘on two grounds, which, as West J. has rightly observed in hls

~ judgment in Zallubkai v. Mankuvarbai® are of an artificial

character. . They are (1) that the word pifaran (pa.rents), which

“oceurs in Yajnyavalkya’s text specifying the heirs in the case of

~ obstructed succession, is the abbreviation of two words forming
“a conjunctive compound, matapitarau (parents), in which the
Wdrd mate (mother) comes before the word pitru (father) ; and -

- (2) that the mother’s propinquity is greater than the father’ 8,
"~ (The Mxtakshara, Section III, sections 2 and 3, Stokes’s Hindu "
- Law Books pp. 441 and 442). _- : . lﬂ";'

No doubt propmqulty ‘does enter into the reasoning of.

B Vgnaneshwa,m but it'does not on that account follow that he -

intended "to deny the same propinquity to an adopted son

which he allows to'the natural-born son. The tallacy of the -

- Subordinate Judge’s reasoning lies in the fact that he gives the

~ go-bye a]together to "the -legal fiction on which the whole :

. doctrine of adoption in Hindu Law is founded.. As ‘observed

" in West and Biihler, ¢ the effect of adoption is to sever the .

~'boy adopted entirely from 'his family of birth, His proper .
* regidence is- with his adoptive parents. He exchanges the gotra’

of his real father for that of the adoptive father as a woman-'

: enters her husband’s gotra by marriage. He learns the sacred ,
- mvocatmns in his family of adoption, and in the absence of a
‘son by birth completely takes his place.” (West and Biihler’s

" Digest of Hindu Law, 8rd Edltlon, Pp. 934 and 985) The.

rl

O] (1876) 2. Bom. 388 ab P 439,
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: ﬁctlon has the eﬂect of brmgmg about the ties of blood-rela’mon—; ,'

ship between the boy and his adoptive parents. If that is s,
the remark of the Mitakshara (Stokes s Hindu Law Books, Pp-.

but. the mother -is not so: and, since her propinquity is con-

_ sequently greatest, it is fit, that she should take the estate in the’
- first instance, conformably with the text, * To the nearest Sapihdo’ .
the inheritance next belongs *»? must apply in virtue of the

]egal and Shastric ﬁctlon as much to an adopted as to a natural-‘l

*"born son. -

- The. text of YaJnya.valkya. in. Whlch the heirs in the case ofiv

~an obstructed succession -are specified - applies to succession
to an adopted son as much ‘as to succession to a natural-born

son. Besides, Vljnaneshwara. pomts out in another connectlonv

. that there is a blood- tle between an adopted son -and the famlly ,_

and collateral kinsmen of his adoptive father.” Dealing with
the twelve kinds of sons recognlsed by the old but now obsolete

* .Hindu Law, he refers to a text of Manu, according to Whlch'{
" the first six, among. whom are the natural-born and the adopted
. son, are heirs and kinsmen, and the other six are not heirs bub .
‘only kinsmen. Vijnaneshwara then explains the text a‘sf\i
follows :—* That must be expounded as signifying, that the first.’

-, six may take the hentage of their father’s collateral kmsmen

(Sa.plndas and - Samanodakas) if there be no nearer he1t, but
not so the last six. However, consanguinity and the performa.nee ;
of the duty of offering libations of water and sa forth, on

~account of relatlonshxg near and remote, belong to both alike. .
- (The Mitakshara, Chapter I, Section-XI, placitum 31, Stokes’ s,"
- Hindu Law Books, pagé 422.) This explanatxon he supports loyE
"_'.another text of Manu relating to an adopted son: “A given'

son’ must never claim the family and estate of his natural

“father.' The funeral oblation follows the family and estate ; but ™

of him, who has given away his son, the obsequies fail’’ -

" Stokes’s Hindu Law Books. (Page 422, placitum 32). It is
. true that in these cxtatlons from the M1takshara the reference
is only to the fat.her, not to the mother. But that doés not
‘mean.that the mother is excluded. Vijnaneshwara is one of

those who held strongly to the prmelple of the Shastras. that the -
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husba.nd and Wlfe form one body, .He refers to the. principle . . 1909
-and its hmltatlons in the Chapter on Debts®. =~ In the Chapter . Aurrm
“ on Penance he says that the husband” and wife form one body. = yisp Sms,;{."‘
: —by reason of their joint rights in ma.tters of rellglous merit®, . :
secular affairs, and pleasures S T

AsWest J, pomts out in ‘Lallubhoi Bapublzm v, Mankuvarbazm -
VlJnaneshwar.a, “really accepted the proposwlon ¢that' of him

~ whose wife subsxsts one-ha.lf the body surv1ves as a basrs forv
‘ actual Practme e T '

The learned District Judge, acceptmg the view of the bub-
ordmate Judge, has refused to follow what he calls “ the letter
~ of the law ” of the Mitakshara on the ground that “ the fiction
~of the phyblca,l reallty of an adoption is not'always maintained. » -
Lu(: the cases in which it is not maintained ‘are specified and not
Teft to conjecture or inference. Those, again, are cases which
-form’ exceptlons to the general rule which is the result of the
‘legal  fiction. _And it is a rule of .construétion (Mxmansa)
‘aceording to Hindu Law, that where an exgeption exists to a
general rule;’ the exception should be confined within the
strlctest limits so as not to unduly encroach upon the general
;‘ rule. “Sée" this Tule of construction explained in Gangu 'v. .
. C}zandmbhagabm(‘) The legal fiction, on which the theory of -
ad0pt10n is founded, invests-an adopted son ‘with the status of -
~a natural-born. son, except in cases excluded froin the operation
‘of the ‘fiction either expressly or by necessary and. clear im-,
pllcatlon The District Judge further observes :—The mother -
. appesrs to be preferred on. account of the merit which she
 possesses in. reference to her son, from having conceived and
,'nurtmed him in her womb." Clearly. this' ground is absent in -
“the ¢ase of an adoptive mother.,” This last senténce begs the
whole question. The ground is absent only -if we . drop the’
. whole' theory of adoption, based on a. legal fiction according to
Hmdulbaw The same remark apphes to the rea.somng tha.t

;o
¥

v (l) The Mxtaksbara Moghe’s 8rd Edition, (3) (1876) 2 Bom 3’88 at P 440 o
. pages 142 and 143,
(2) Tho Mitakshara : Mogh'es 3rd E.dxtxon, (4) (1907, 82 Bom. 275 at p, 283
pqge 373 -of the Mitakshara, . . ‘. - 10 Bom, L, R. 149,

N
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o 1909. °  because the a.dophon wa§ made by the adoptwe father and
‘ Awawpr. ° ‘the adoptive mother had nothing to do with it, therefore, the:
. HarrSuss,' ’a.doptwn was for .the behefit of the iormer only and the latter.- -
-+ ‘was “no moré than the wife of the man who made the adop-
, tion””, It is now move or less an exploded theory. that & Hindu
-who has no son born to him ‘adopts merely for his spiritual
» ‘beneﬁt and that secular objects either do not enter into the ach .
or that they enter mcldentally Whatever the splrltual theory
which originally gave rise to adoption in Hindu society,-its
‘motives and effects are at least.as secular as they are spiritual ;
and an adoption is made as much if not more, for the purpose -
of having an heir and continuing the family as for spiritual ends.
[These latter can, according to the Hindu Shastras, be attained”
"by other" means than those of adoption®, But there is no:.
secular way of continuing a family except by adoptlon where
there is no son born. ‘Assuming that a Hindu adopts a.son for .
~ his spiritual benefit, what warrant is-there in eitherHindu Law.:
or Shastras for the inference that the spiritual benefit secured {o -
the ‘Hindu by his det of adoptlon does not enure for the bene%t
of his wife also? As we have pointed out above, for rehglom ’
"purposes and merit; the wife is identified completely with the 5
" busband’ and they form “one body?. And thisis in aecordance '
with the Dattaka Mimansa :—“1In consequence of the superiority
of the husband, by his mere acb of adopt:on, the filiation of the
’adopted as son of the wife, is compleﬁe in the same manner as-
her property, in' any other thing accepted by the husband.”
(Dattaka Mlmansa., Section I, Section 22: Stokes’s Hindu Law -
Books, page 536) Accmdlngly, a Full Bench of the Allahabad .
ngh Court has held in 8%am Kuar v. Qaya Din® thiat under the
; © Dattaka Mimansa and the Mltaksham, an adopted son succeeds ‘
to property to which hlS a.doptwe mother succeeded ‘as helress to

her father.

: (l) 1 As Manu snys, - many thousa.nds of Brdhmins ha,vmg avoxded sensuahﬁy
_ from their early youth, and having left no issue in their families, have ascended never-
theless to heaven ™ [Manu V, 159—161, Bhattacharya’s Hindu Law, 2nd Edn., page -
" 15. See also West and Bithler’s Hindn Law, 3rd Edn,, page 905, Note (), - Manu’s
text is cited with approva.l by Vijnaneéshwara in the Mxta,ksha.ra. Moghes 3rd Edn.,.
.- page 194] B
. ) - @) (1876) 1 All. 255,



;Voi. fxxxm]z BOMBAY SERIES,

For theSe reasons the decree appealed from must be reversed *
and ‘the point_on which ‘the District. .Court: has- decldgd ‘the:
“appeal; being. 'subShantially of a -preliminary character, the case-
‘must be. remanded to that Court for disposal according to law.-

Costs of this second appeal must be paid by the - respondenﬁs.
" Other costs to abide the result : .

. oo .
Voo N ¢ oy

Decme rwened
‘ “R.R.

'."APPEI)LATE CIViL:

vy

B«_ffore Sw Baszl Seott, K., C’h»ef Justwe, and Mr. Justwe Batchelor.

GULABCE{AND PARAMCHAND (ORIGINAL DEFENDWT 1), APPELDAN’I‘, .

v, FULBAT xox HARICHAND RA’\IGHAND AND ANOTHER (omemu..
PLAINTIFF AND DEFENDANI‘ 5), RESPONDENTS. ¥ » . :
Imlwm Contract det (IX of 1872), sections 2 (g) (h), 20; 35 65—-Imhan Trusts Av
et (II of 1882); ssction 84— dgreement to pay a certain sum in consider-.

- ation for a promise to marry—Part payment—Failire of the ayreemen&-

.

Suit to recovsr part payment— Agreement.by way of mxrmage brokeraye—-

Agreement—-Oontmct—DzJﬂrence between the two.

By an agresment made between the parties the pIa,mtl&' promxsed to pa.y‘ ‘
the sum of Rs, 1,800 to the defondant as consideration for the latter's promise”
"to marry his niece to the plaintiff's son. But before the marriage could take
place the plq.int'ifﬁ’s son died of plague. TUnder the agreement, however, the
plaintiff had before her son’s death paid to the defendant the sum of Rs, 750
Subsequently the plaintiff having brought a suit $o recover-that sum, the
defendant contended that the agreement being by way of marriage brokerage
wasg void as opposed to publis policy and, - therefore, under section 65 “of the ‘
Indian Contract Act(IX of 1873) no sum paid under it could be recovered.

" - Held, that having regard to the character of the agreement between the
" parties the plaintiff was entitled to vecover the sum from the defendant. -

" Section 65 of the Indian Contract Act (IX of 1872) provides for the restitu.

- tion of any advantage received under a contract or agreement. The section
preserves the distinction between agreement and contract which is maintained
throughout the Act. The section speaks generally of an agreement discevered
to be void without any express reference to the cause or origin of the vmd
character, so that an awreement which is void by reason of a principle of law '
would not on that account fall outside the acope of the section,

T . *Second Appeal No. 238 of 1908.
B 420—5 - . ,

41

-1909.° - -

Avawpr -

L
Haer Supa.’

1909.

Mareh 23.
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