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Before Mr. Justice Cﬁandavarkar and Mr. J ustice ngkt. B

_“RAJENDRALAL 'MANEKLAL - (0BIGINAL PLAINTIFF),

THE SURAT CITY MUN[CIPALITY (OBIGINAL
RESPONDENT* T :

Arrnnmnr,

' l\e_qhgence——Munwzpahty—Tlm Munwzpalzty 9mt Leepmy a. du’ck and

L Sluices at @ dam in proper order— Collection of the storm water in the diteh -

o —The water passing over lands of another and domg damaye—Mz.sfeasame_

The plamtxif sued to recover damages from the defendant Mumupahty for
mJury done to his property by storm water. The water had collected in an

- adjoining dltch which the Municipality had ‘not kept in a state of repair, but
. had allowed it to be choked with the rubbish of ‘the town. They constructed a

dam in the adjoining creek but allowed the sluices at the dam to be choked up
. with' woeds, sedges and silt.” The consequence was that the storm watem which
had collected in the croels passed on to the plaintiff’s land and did damage.

}Ield that there was misfensance on the part of the Mumcxpahty, for they
had turned their works - by their negligencs into a nuisance so as to throw the
' "water collecled on their property—the croek—on to the plaintifi’s la.nd and
. that theref ore, they were liable for the damage caused thereby.

Borough of Bathurst v, Macpherson()), followed

APPEAL from the decision of Jehangwp E Modl, Fn'sb Class .

A 'Qubordmate Judge at Surat. , .

; The facts of this case are seb forth 1n the Judgment a,t lenuth
Baptwla with V. M. Samartﬁ for the appella,nt. o
Tﬁe Govemment Pleader, for the respondent

v KNIGHT, J. :=The facts ‘of this case are set forth -
the -able- and - elaborate judgment of .the learned First Class
" Subordinate Judge. Briefly, the plamtlﬁ sues to recover
"'dama«res from the Surat Municipality on account of i injury done
by ‘storm water to certain garden land of his known as the
-..Gopitaldo, alleging that it was owing to the negligence of the
. 'Municipality that the water first broke into hxs garden -and that
- havmg btoken in, it did not drain oﬁ'
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The neghgence alleged is of thlee Kinds'{ ﬁrstly, improper a.nd :

_ inadequate construction of the sluice gate known as the Macea .

dam ; secondly, defendant’s refusal or omission to drain the .
water off the garden by means of a disused culverb that onco -
connected it with the main.ditch; and’ thirdly, “defendant’s”

_failure to keep the ditch cleared from obstruction and the slutce_
‘ gate in proper working order.

Now; the ﬁrst of these allegatxons is demonstmted ‘to be un-'v"}

sustainable by the plamtlﬁ s own expert witness, as the learncd .
‘Subordinate Judge has shewn. Mr Maneklal, Enomeer(belblt V
* 23) deposes that “if the sluice gates had been kept open, the :
" Gopitaldo would not have suffered any damage from the over-,

flow of the waters,” vadently, therefore, plaintiff cannot assert
that the damage was caused to his property by faultv construc- ’
txon 8f the orlgmal works :

The second we thmk dlscloses no good cause of actmn acrzunst »

- the Municipality. It seems that at one time the Gopitaldo was--

used as an overflow reservoir from the ‘Macca ditch itself, and, -
in order to subserve thisend, was connected with it by a culvert -
designed, not to drain the water from the Gopitaldo, but to'draw it
o& from the ditch. This arrangement was abandoned, many years
ago,in 1875, when the culvert was ﬁna]ly closed. Itis plobable‘,

- perhaps that if ithad been opened after the irruption of the heav y -
- flood which has given rise to this'suit, much of the da.mege
. caused to the garden that now occupies the bed of the Gopitaldo.

might have been averted. But we are not satisfied- upon. .the.‘;;
evidence that it was reasonably possible to re- -open it at the time, -
The plan put in indicates that it had become deeply embedded in .

_gilt or rubbish on the ditch side, while on the Gopltalao sude it ..
© was many feet under water. Under any clrcumstances, it was’. ;,\

just as ea.sy for the plamtlﬁ' to open it as for the Mummpahty ,
and, although the latter declined to undertake the Job when_the -
plamhﬁ suggested that they should do so, it is not pretended that
they oﬁered any objéction or hindrance to his domg it hlmself :

- We are now left with the third a,lleoa.txon of negligence, v4z., ,

‘that the Municipality allowed the. ditch to become choked by -

silt and rubbish, and that the sluice gates were not in - proper .
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other two, and ‘we think that it has not receivéd adequate e yE——————

v conmderatlon in Mr, Modi’s otherw1se excellent Judo'ment. -

. To commence Wlth this item of neghgence was exphcltly

asserted in the plaint. “The defendant Corporation has, instead
~of preserving the 'ditch - in 'its original condition, ﬁlled up the
. greater portion of it with the rubbish of the town ; * and again,

“this rush (of water) was owing to the defendant. having ﬁlled:

up the ditch as above and the consequent incapacity of the ditch .

to’ contam the rain water;*’ and, the sluices in the dam had

not been kept in the condition in thch they ought to have been- :

.kept « » + « » the openings havmu been kept closed.” -

All this is ‘definite enouo*h The allegation re-appears in the :
vﬁrst material issue framed by the Subordinate Judge who

commenced the trial, Mr. Chimanlal :—¢ Whether the rain water

on July 16th, 1902, rushed into the Gopitaldo, knocking downits
western’ gate, on account of the defendant’s negligence in not

keeping its ditch on the north in proper order, and in not

'adoptmg méasures, ete., ete.” It is noticeable that this 13'1.
practically “the. only allegation of fact embodied in the issues,

‘which make no eéxplicit reference to the other two 1tems of

negligence, Judging from the pleadmgs and the 1ssues, the"
ordinary reader would conclude that plaintiff complamed of little
or nothing beyond the. failure of the Municipality to mamtmn/‘
the- dramage arrangements in- proper order, and that * what”
Mr. Modi terms the main charge of neghgence, to which he' has’
devoted the bulk of his judgment, was ‘more in the nature of
. formal or subsidiary pleadmg. .No doubt, the course adopted by
- the learned  counse! engaged for the plaintiff, who even in the

argument which he addressed to us seemed -to have failed to-

grasp the strong point of his eclient’s case, was primarily

answerable for this; though it is difficult to understand how
after his own expert witness’ admission in examination-in-chief
(quoted above) he can have thought it worth while to prosecute

the so-called main charge of negligence further. The result,

however, was important, for it not only diverted the attention of |
* the Court from the real matter in dispute ta others thch hardly -
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" needed’ d:scussmn, but as’ we shall shorhly shew, led everyone
‘concerned ‘tb ignore.the most 1mportant piece of ev1dence on the

record o , -

“In his detalled report (Exhlblt 25) Mr. Maneklal, Engxneer,
after reciting a number of positive facts-that he had observed,

‘wrote : * From these facts it can easily be admitted that the old
.channel has been filled up with enormous quantities of silt which

the defendants appear never either to have noticed or taken care
to remove.”  The channel here means the diteh, as the context
shews, and not, as- plamtlﬁ s counsel supposed, the abandoned
culvert. There is certainly room for misunderstanding, masmuch

~ as the proceding portion of ‘the paragraph is mainly occupied
_with the culvert ; but the passage immediately succeeding—* This
. ehaunel ruos with almost a uniform-slope till it reaches Macea

" dam "—places the meaning beyond doubt. ‘The stream, Mr, Manek~

~

lal continues, cuts a number of narroiv passages all along through

-the silt, * There are no regular side slopes, and the bed seems to -

have been in some places on or about the same level as the sur= -
rounding ground.” The picture delineated is clear and intelli<" "

~ gible, and we must express our regret that the misapprehension

to which we have referred caused these important assertions to -
pass almost unnoticed in the oral examination of the witness,

They received however very substantial corroboration. Mr.
White, the Executive Engineer of Surat, writing in 1876,
observed : ¢ The lower sluices of the Macca dam .... .are very? ]
much silted up, about 5 feet of silt having accumulated on the up -
stream side of the dam.”” If that was the state of affairsin 1876

- (we are not sure as to the preclse year, bub the argument would'
. be as strong even if it were 1896), it can easily be conjectured
. what the condition of the ditch must have been in 1902. TFor

“here we may observe that the defendant Municipality. have not.

- asserted, much less attempted to prove, that they ever spent one: .

farthing, or employed one single coolie, in keeping the ditch
clear. ~ o -
. 'With this the plaintiff can claim to have laid a very solid-
foundation for his charge of negligence against the Municipality
in the detail indicated, - Placing wholly on one side -the rest:of
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hls oral ev1dence, we now. come to the very 1mportant evidence

L. 397 ._

. 1908,

3 to whlch we referred above ; a document buried completely “oub RAJENDRALAI:

of sight under the silt of irrelevant discussion, and exhumed, not
by the efforts of the Counsel for the plamtlﬁ' but by our own
}unalded researches. .

Thls documenb is to be found below Exhlblt 39 whxch 1s an’

| apphcatlon made by the plaintiff to the Municipality on J uly 28,

- 1902, only twelve days after the flood, and while the water was -
stlll standing in his garden. Hebegged the Managmg Committee -.
“toi inquire into the damage that was being done to his property ;'

and the application was forwarded with an endorsement over
: the M umclpal Secretary’s signature to the followmg effect s

- 'With. reference to the above, the undersigned begs to state"

Vtha,t on the day mentioned by Mr. Maneklal (. e, July 17th,
the day after the flood, but perhaps the day of the flood itself i is
mtended) it was found by the Mumclpal Overseer that the

openings of the sluice under the Macea bridge were. choked up. _

with Weeds, sedges and silt and were rendered un workable ; ; and

as fears were entertained of a rising in the Tapti, it was impera- .
- tively hecessary. to keep (s e., put) the sluices in working order.

- The Municipal Overseer had therefore sent a party to clear off
the sluices, as is usually done on such occasions.” :
- This is dated 29th July 1902,

Now how the writer of this endorsemenb could have. the ima

Lo

pudence to stand in the witness box ar_ld -swear that “he knew
‘that the sluices used to be kept open,” and that he merely sent

" and made inquiries in order to make certain, we find it difficult
to. understand. Still more marvellous is it that he should have
been allowed to leave the witness box without being confronted:
-with this endorsement and asked to reconcile it with his evidence,
Exhibits 84, 37, 38 and 40 were shown to him, it appears, but
the v1tally important Exhibit 39 was. wholly overlooked.-

Inthe lwht of that endorsement however it is an easy task to
appralse ab its true value both the evidence of the Secretary and
_that. of the Fire Brigade Superintendent (Exhibit 67). who
supports him, ~ The latter gentleman would have us believe that
“ the strict rule is that the sluices are always to be kept open.

Sunu Crry”
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All the sluices in the city are cleaned and oiled in the beginning
of June.”. He bemg the head of the Department charged with
the duty of seeing this done, it is natural enough that he: should .

in question.- It is significant however that the private diary

“which he produced-in Court shewed that the sluices were greased.

on July 81st, but contamed no such eniry prior to that- date
(““ but there is no entry in May and June ; for.that was done at

. the usual time punctually ”’) ; and that other entries show that on

August 20th some silt was cleared away, and on the Tth -

‘September the sluices were again greased. That is to- say, the

" book indicates that a great deal of attention was paid to- the dam

. after the flood, and none at all before. It is also to_ be noted

that this witness proves that the Secretary visited the dam

-Quring the flood ; so that the contents of the endorsement cannot :

be cast aside as mere hearsay.

‘We may now return.to the “ interested * ev1dence of plamtxﬁ” C

‘uncle Maneklal (Exhibit 30), armed with the means of gauging

its probability., He tells us that he visited the dam on the
afternoon of the flood; and found' the Overseer there, with- the .
Fire Bugade Superintendent and half a dozen coolies, bus1ly ‘
engaged in trying to open the sluices., The Overseer told him
that the gates bad long been closed, and that it was therefore
difficult to open them; and he came away. This of course the

“Overseer and other Municipal employés deny ; but it accords. too

closely with the statements made in the endorsement not to
command our credence. . The Overseer, it may be noted, admits .
that the rubbish and silt brought' down by the water .were’
rémoved by the Municipality after the 16th of July (Exhibit 60);
and the Fire Brigade Superintendent assures us that violent
rain such as that which produced this flood would not deposit

" any silt near the dam. It must therefore follow that the sﬂb
-removed was the result of prior accumulatwns .

E'mphasmng once more the omission. of the defendant '

"Municipality to prove, or even to assert, that they had ever made

the smallest provision for keeping the ditch clear prior-to the
flood, we may here quit the evidence, The conclusions to which
it points are'manifest. The carrying capacity of the ditch had -
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llgbeen greatly reduced by the, gxadual accumulation of sﬂt and 1908,

: irubbxsh in its bed, and the Municipality -had done nothing to RAJEVDRAI.AL
".imaintain it in proper order. The sluices at the dam  were -
_~choked up with weeds, sedges and silt and were rendered ' MoxI-
-unworkable ” in the Secretary s own words; and. the ‘water:
therefore collected in a channel of reduced capacity, and, unable

SwnAT Cn!r
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. to- discharge itself through the sluices, burst into plaintift’s
<garden. - In other words, the material ‘allegations in the plaint

- are fully borne out by the evidence. It now remains ‘to- deter—

- mine the legal consequence of this finding. . -~ .~ -

Ik is a,rgued for the repondent Municipality, on the authonty

-of the ruling of this Court in dekratial .v. The Akmedabad
" Municipality®, that the facts held i)rqved above amount. to no
~Inore than non-feasance, for which the -respondent is not liable’

_"in damages at the instance of any private individual. In that

- case it was held that there being no duty ‘cast upon the Munici-
. pality by the District Municipal Act to repair roads vested in
. it, no person injured by the non-repair of such a road could sue

it for damages; because the omission of the Municipality to-
- repair was non-feasance. But, as has been pointed out by .the
~ House of Lords in' Mayor &ec. of Skorediteh v. ‘Bull®, “the
- distinction : between non-feasance and- mis-feasance might be

. carried too far,” and “in some cases non-feasance might be

-

_-equivalent to mis-feasance.” And of the latter Borougk of
¢ Bathurst v. Macplperaon(") affords an illustration, The facts of
- ‘'that case were as follows:—The Borough of Bathurst had -
*..constructed & barrel drain under or in proximity to the highway.

The drain having fallen into disrepair, a portion of the highway -

< subsided into it, Ieavmg a hole into which the plaintiff’s horse
i fell as hB was riding along the -highway; with the result “that
‘- he sustamed personal injuries. The Privy Council held upon’
?,ffthese facts that the Mumc:pahby ‘having constructed the barrel

drain was bound to keep it in a state of repair which would

= prevent its causing a dangerous hole to be formed in the high-"
-+ way,. That decison is explained in these terms by the Privy
- _;Councll in Mumccpal Qouncil of Syduney v. Bomlce(") —_

e @) (1904) 28 Bom 340: 6 Bom, L. B.75," 3 (1879)4App. Cas, 256,

SR (904 20T. LB 264 < ) [1895) A C. 483 st “1,
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cas 'Ihe mtzo deculendz was “that the defendants had caused a
‘nuisance in the highway. It was entirely mdependent of the

questlons whether there was an obligation to keep the hlghwayi )
in repair, and whether any person injured by the breach of such

- & duty could maintain an action. The case was not treated as
~ one of mere non-feasance, and indeed it was notso. The defend-
) -ants had created a nuisance, Ha.vmg madeée the dram, and failed”

_to keep it in such a condition that the road would not fall intoit, -

‘they were just as much liable as if they had made the excavation
“without constructing the drain, and the road had consequently g

subsuded and become founderous,” R
.

Slmﬂarly here, -the respondent Mun1c1pahty constructed the:

~ dam in the Macca creck, and by not keeping the ditch propetly -

clean but by allowing it to fill with silt and permitting the dam
to be choked with weeds and sedges, turned their works by their. -

. negligence into a nuisance so as to throw the water collected on -

their property—the said creek—into appellant’s land. - That is a .

. clear act of mis-feasance and falls within the principle of .law:

-illustrated in Borough of Bathurstv. Macpherson.)  The respond-

~ ent’s act is similar to that of & man who brings water on to his -

own land and dams it up so that if it breaks away it must be'a

- danger to his neighbour and must do him injury; there the
" man is liable, though he does nothing to let the water out, but -

it bursts away without any subsequent act of his. (See the -
Judgmenb of Brett M. R. in Wkalley v, Lancashire and Y or!rsﬁzre‘
Railway C’ompany @) _
On the question of damarres both parttes thtough their respecb-
ive pleaders agree before us to abide by the decision of the

- Collector of Surat acting as arbitrator in the matter. The

Collector to give his award and send it to this Court within two. -
months—the time to be extended if necessary. ‘Liberty to apply.h _

‘. [Note —Subsequently an apphoahon for s revxcw of this Judgment was refused _

Ed]
S U RRL

@) (1879) 4 App. Cas.256. (@) (1884) 13 Q. B. D, 131atp, 187.
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