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iinas suit for a declaratmn and consequential - relief’ the Courb»
musb accept the .value of the relief stated in the plalnt for the

purpose both of the Court- fees and Jurlsdlctlon. B A

was the -view taken by the Calcutta ngh Court in: ]{am Sanl:er
' Duit Vi Kalz Kumar Patra®,. '

W have been pressed by a decision of the Court in Dayamm v. .
. (’ordl;andas(z) but. that is a case which is clearly distinguishable,
“because the learned Judges. there trea.ted xt 8s.8 suit in “which -

'/ :

_ there was aclaim for possession, - .. .o
We, therefore, malke the-rule absolute a,nd set asxde the order
' of the. lower Court with costs. I
Rule made- absolm‘e.
. - G. B. R,
*(1).(1905) 82 Cal. 734, - R (1906) 31 B’om 78.

o
1 N

“Ar I’ELLATE :o‘mb.

Before Olnef Justwe Scott an'l Mr Justwe Ulmndavarlcar.‘

'GANESH ‘MORESHWAR JOSHI AND - ANOTHEE . (ORIGINAL DEFEND-

ANTS 8 -AND 4), APPELLANTS, 7 PURbHOT’l‘AM BALKRISHNA RODE .
AND o'mm:s (onmmu PLAINTIFFS AND DEFENDANTS b axo B).*

C'unl Procedure Code (Act XIV.of 1882), sectwns 278,°982, 983 and 287—- i
Monej—decree—Executwn—-_Attachment and .sale of .property mortgaged
L with possession Lo & third person—Auctwn-pwrokase by]udyment-credz{o}'
... ‘with léave qu’ourt subject- to martgage—Smt by judgment-credztor prior
To conﬁrmatm'n of sale and sa‘hafacmn of décree foir a declaration that the -
nortgfage was fraudulent and without conszderatzon—Purc/'zase—EqmtJ of
demptwn-—Estoppels bmdmg upon_;udgmeﬂt-debtor

Plamnffs obtained a money-decree agams(: thexr debtor and in exccuhon'
‘ utta,c];e@ the debtor’s immoveable property which was already mortgaged with
" possession- to-a third person, At the auction-salé the plaintiffs themselves .
, purchased the property w1th ‘the leave of the Coult subject to. the mortvag .

* % Second- Appeal o, 186 of 1907. ‘

SCOTT (J . —The quesblon that we have to decxde is w hether s

: We think- that the words of section 8 of the Suits Va.luahon
“Act- VII of 1887 lead to that conclusion ; and swe. find that this .

i
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L 1008, Before the sale was' conﬁrmed and the demee was satlsﬁed the plamhffs havmo("
S Gangsw | broughta suib for a declaration that the mortgage was fraudulent and mthoutf"
v conmderatxou it was, conterded that the -plaintiffs wereno longer judgmentr
cnsuor'mu . ereditors but ‘purchasers and that what was attached and sold was' equity of.
" fedemption, therefore, thevpurchasers ¢ould not elaim more than they bought, '+
" Held, that, as'the suit was brought before the confirmation of the sale and
_the satxsfactlon of the decree, the plamtlffs were judgment-creditors and not

pnrchasers o :

Held further, that the plamhffs under their purchase were not purchasers of
merely the equity of redemptlon and were not bound by estoppals which would
~ have bound the judgment-debtor. There is nothing toprevent such a pnrohasel
from beneﬁtmg by the clearance of any claim npon the property even if he has,
hxmself to sue to procure it,, He may alike d\splace a fraudulent- and redeem

_an honest morbgage. .

SECON’D appeal from the decmon of Gulabdos Laldas, Fu'st
("lass ‘Subordinate Judge of Théna ~with appellate powers, '
amendmo the decree of G: K. Kale, Subordmato Judge of Roha~

- The facts of the case were as follows -

"+ On thé 30th November 1899 the plamtxﬁ's Ganesh Ba.lkrlshna,
" Rode and his brothers got a money-decree against Vishnu' Bapat:
* father of the minor defendants 1 and 2 for the recovery of his’
money-debt, no.mely, Rs. 116 and ‘costs. In execution of: the .
~decree the property in su1t along with the other property of the
Jud_dment-debtor was attached in the year 1901, Thereupon-
defenda,nt 8, Ganesh Moreshwar Joshi, applied to the Court for
. the removal of the attachment or for an order that the property
 be sold subject to his mortgage on the ground that the plaintiffs’

Judgment -debtor had mortgaged . the property to hinr. with_
- possession_for - Rs.2000 on the.12th February 1900. On the
- 15th November 1902 the Court ordered that the. attached:
property should be sold subject to the mortgage lien of defend:
ant 3. .The auction-sale . took place on the 23rd October 1903'
.when the property in suit was purchased by pla.mtxﬁ‘s with the
. leave of the Court and the sale was confirmed on-the 24th
- :November 1908, " In the meanwhile, that is, after the purcha.se.
by the plamtlﬁ's but before the sale was confirmed, the plamtlﬁi
“brought the present ‘suit on the 18th November 1903 for a
decloratwn that the property . in suxt Was heble to be a.ttached
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‘and eold in executton of hw money-demee, the mortcrave of _ 130&%3'
defendanb 3 bemg a sham and colourable txansactlon Wlthout. Gumsu
consideration, They further prayed that the order dlrectmg ;uns:oruup
ithem to purchase the propetty subject to defendant 3% mortgagé .

be set ‘aside. Defendanb 4 was the undivided brother of defend- -

‘ant:3 and defendants 5 and 6 were mortgagees of some of the

propertles in sutt from deféndant 3.

The guaxdmn of defendants 1 and 2, who were mmon,, stated -
thab he knew nothmg about the clmm o

Defendants 8 and 4 contended mter alm thab their mortﬂage
_for Rs. 2,000, dated _the ‘12th February 1900, was a genuine
transaction accompanied with possession and supported by valuable
_consxdetatlon, that as the mortgage Was passed one year before
‘the plaintiffs’ attachment it was ‘binding ‘on the plaintiff, that
the plalnblﬁ's allegations were false and malicious, and that the
property ‘in dispute was not liable to a.ttachment and sale in
-execution . of the plamtlﬁ's decree 50 lono' as the mortrrarre was -
'nobpaldoﬁ T -

Defendands 5 and 6 did not appear

The Subordinate Judtre found that the mortvage in suit was
’not a sham transaction and was supported by consideration,
that the ‘mortgage was proved, and that the “plaintiffy were not ’
-entltled to any reheF The suit was therefore dxsmxssed. - '

'I‘he pla.mhffs havmu appealed the Appellu,te Court found that
the mortgage was a colourable transaction without valuable -
consxderatlon and -that the plamtlﬁ's purchase at the auctione .
.sale did not amount to an acquiescence on thelr .part in the
genuineness of the mortgage and did not estopthem from praying
for the declarations sought. - - The followmg is an extracb from
the appellate Court’s Judament :

STh is, however, clear to my mind that the fv.ot of the plamtlffs having bid
at the Court-sale- and become purchasers of the plamt property with full
‘knowlédge and notice of the retention of the mortoage lion on the foot ;, of.
- exhibit 53 in favour of defendant No. 3 cannot and does not :prejudice thelr
' nght even though they were the decree-holders at whose instance ths property-
wa.a.pnt up to sale, to challenge the genumeness and bond ﬁdes of the mortganre.
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The sa.le of the prop‘,rty sub]ect to the” mortgaoa mcumbrance ‘wag . order-
e\l by the Court in spita of the decxee-holdexs protest and opp051hon which

- were dlsa.llowed by the Court after a summary 1investigation in a miscellafeous

proceedmv under sactions 2/8 to 281 of the Code of Oivil Plocedure - The
‘very nature of tho inquiry and' ‘the frame of the issues to be raised in it make it
-avident_that -the order. passed doss mot finally dispose-of the questions and
the law elearly provides a remedy by way of a regular suit to vender it nugatory
and ineffectnal, if not to revise and reverseit. It isof a temporary nature, and
ol the lmport:mt questions revardmv the Load f es, consxderauon, validity, eto, of
" the mortgage can ba and are raised for.determination in the suit by the dissatis-
fied party to the- miscellaneous proceeding, may. the aggrieved’ patty. be an
intervener or the Qacreo-holder. - The order has not the effect of res Judwata
‘on either side, and it does not ssem lawful or- equitable to fiad that beoause
“a decree holder abides ‘by.the Court’s order for the time bomg, allaws the
attached property to'be sold sabject to a lien and hiniself purch1ses it, ha
. has acquiescel in the otder. and is ever after estopped. from impeaching the..
Bond: Jfides of want of, conmderatxon for the mortgags. The law leaves him -
open two remedles for getting tho quesbions regarding the mortgage wholly-
finally tried and a.d]udlcatecl on—one by a regular suit fora- dec'aration_ of “the
‘nature sought in the plesenh suit, and the other by a suit of redemption, and -
. what would be the use and object of that shit if the party suing were to be held
% as boun1 and silenced by the result of the. miscellaneous inquiry .which' from
§t3 very character embraces two issues, ane about the possession of the propertyz
attached and the other as to on whose hehalf the. possession Was held at the tine
_of the attachment 7~. The incidental mqun'y into consideration, if. one ‘should be‘
“atall held, would be & summary and- ¢ determine only primd facze “whieh of:
" the parties should ‘e compelled to fila a- refrular suit. - Such an -inguir, y there—v
" fore and the Court’s order in it cannot be bindin: gon a party-to the . 1egular',
_- gnit, and.it is therefore that the plamtltfs cannot be held as havmg ncqluesced'
in-the Couxt 8 order dnectmg the retentmn of lien.”

" They shouId certainly have shewn diligenco and not allowed the executlon.
. matter to bs pushed on to sale by instituting the suit at an earlier date and
obtammg a -temporary injunction prohlbltmg the sale. under seotlon 492
le Proceduxe Code, or a stay order in the exécution matter 1tself It 1s‘
thls supinenéss . cn' their part that ‘has placed them as ‘purchasers’ in an
awkward position, ‘but it cannot tend to the ctmcluswn _that they- canno!;i
challenrre the morlgage on the grounds of want" of eons1deratxon and bomi ﬁdes.~

The appellate Court therefore passed a decree as follows —

e

: The questlon a8 to what 1ehef could e awarded to the p]amtnffs in tlns auit
is not difficult to answer. Though’ they have succeeded in shewing that the
* mortgage-deed (oxhibit 53) does not ev1dcnce o' real and Dond fide transa.ctxon
they conld not but admit that the property” attached at their instance, was: at
the timo of its aftachment subject to the mortgage of Re, 1,000 in fgy}eu;;‘})f. tho
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Paran]pes (defendants 5 and 6) by virtue of their déed (exlubrt 88) It is- “not -

.in dispute that on the date of exhibit 53 the whole amount due on the foot of
: exlnbxt 88 was Rs. 1,186-1-6, :

<. The Paran;]pas have been ]oxrwd a8 co defendants from the begummg and‘
they have not urged that they were entitled to ‘more. On the contrary their

deed.for Rs, 4,000 (exhibit-91) contains their admission tlnt the sum of theu".

xnmtgage dues was Rs. ] 186 1-6 and not a pxe more.

. I therefore grant the appeal and amend the lower- - Court’s decreo, The
Aamended decreo is that it be declared thab the plaint property was subject to a
lien of Rs, 1,186-1-6 in favour of defendants b and 6 on the date of .its attach-
,‘ment by the plaintiffs and that the mortgage of the same by exhibit 53 .in
favour of defendants 3 and 4 is hot bmdmg on them (plamtrﬂ's) ' C

Defendants 8 and 4 prefe1 red a second appeal,

. M. B. Chaubal (Government - Pleeder) and G. K Dandekar for
the uppellants (defendants 3 and 4). :

N M. Samarth for respondents 1.3 (orwmal plaintiffs).

P P, Khare for respondents 5 and 6 (defendants b and 6)
t

SCOTT C.J. +=~The plmnt1ﬂs obtamed a decree for money mv
the Pen Court against Vishnu Bapat, father of the defendants 1

.‘and 2, and in execution attached sufer aliz the property

- deseribed in the plaint bemg an eight-anna share of a khofs village,

-The defendant 8 Ganesh Joshi then applied to the Pen Court for ‘
' removal of tho attachment or for an order that the property be-

sold suhject to his mortgage lien, alleging that Vishnu Bapat the
 judgment-debtor passed to him a mortgage with possession of -

the attached property on the 12th February 1900 for Rs. 2,000,

_'The‘Pen Caurt upon that application ordered -that the propertjr
_ be sold subject to the mortgage. This order was passed on’ the
* 15th November 1902, : v

The property was accordmg]y put up for sale subJect to the’
" mortgage and the plaintiffs with the leave of the Court became
_ the. p'urchaeers. On the 13th November 1803 the plaintiffs
brought this suit, praying that it may be declared that the deed

~of mortgage is without consideration and. made with intent to .
* defrand the plaintiffs. and as hollow and ineffective and that -

- therefore the property is’ lmble to attachment and sele. The-
‘,"'132036—7' N RN
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plamtxﬁ's obtmned a decree i in the lower appella.te Court Agamsbi,

~ that decreo the defendant 3 brmgs this second appeal

1t is contended on behalf of the appellanb that the sult is nob -
maintainable on the ground first, that such a suit can only be’

“brought by s person who is still a _]udgment-credltor and thab;

the plaintiffs whose decree is -satisfied are no longer Juddment-j

 creditors but only  purchasers ; and, secondly, that what was;
attached and sold was an equity of redemption only and thab,i'
the purchasera cannot claim more than they bought. -

- As regards the first point it is° sufficient to say ‘that the suit.

- was brought by the plaintiffs before the sale had been confirmed;,

and before the decree had been satistied and while thie plaintiffs.
&Were still Judgment credltors . :

The latter branch of’ the mgumenb is based upon a false
assumptlon, for what was attached was the immoveable property.

 helieved to be unincumbered and not the. equity of redemption.
“An equity of redemption may be attached and sold (see Parashra=n:

Iarlal v. Govind GaneshM) but that was not done in the presént .

‘case, - The clain made to the attached property was upon. the.

investigation  under section 278 decided in favour of a person

“elaiming to be mortgagee in possessmn. Under these circuni-
" “stances the attached property should have been released under
- “section 280 (see Kassirav R.Sakeb Holkar v. Vithaldas Man_qal/z("))
" ‘and the judgment-creditors should havé becn left to the suib
~ allowed. by section 283. The order passed: by the Pen’ Court
- “wag irregular, as ‘section 282 only applies to'cases of mortgages.

or liens creabed in favour of a person not ia possession. -

‘We must therefore discuss this case on the footmg of a pur—

| ‘chase at the Court-sale of attached property belxeved ‘1o .be

incumbered, a case contemplated by section 287, The purchaser

. under these circumstances is not bound by -estoppels ~which-

would have bound the judgment-debtor. - See . Dmmdronal/u

" Sannial v. Ramkumar Ghose®; Lala Parbhu Lal-v. Mylne® - and
: Baslu C'lmnder Sen v. Tna /el 468, There is nothing to pxevent'_

(n (1595) 21 Bom. 296, " : 1 ® (1881) 7 Cal. 107,
@ (1873) io Bom. H, c. R.100, ) (1887) 14 Cal. 401.
@ (1892)20(.a1 -236, .
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‘hun from beneﬁtmn’ by tho clearance of any clmm upon the.
vpmpelty even if he has himself to sue to procure it. He may.
:ahke displace a fraudulent and redeem an honest mortnragee. o

"The decision of the lower appellate Court was also attacked on .

the ground that the onus- of proof had been wrongly thrown.
;upon the defendant and’ that the finding that the mortgage was.

a sham tranbactmn could not therefore stand. 1, however, think ;

it is ‘clear that the whole of the evidence was fully diseussed and

_considered by the lower Court. The learned }J udge came to the v

conclusicn that the surprising nature of _the transaction itself
and the suspicious circumstances attending it outweighed the
inferences which might be suggested . by the evidence of some
payments having been made by the defendanb to credltors of
Vishnu Bapat. ’ :

- It is ‘a judgment uponm a puro questlon of fact Whlch is
bmdmg upon us in second appeal.

'I see no reason to. interfere- with the decree passed by the '
“lower Court. I would therefore conﬁrm lt and dismiss the appeal

»

{

w1t11 cosfs ‘
CHANDAVARKAR, s I coneur. |

J)e'cree confirmeds

“cxvn

| -.AP;?ELLATE OIV_I'L,._ -

Be/'ore My. Jztstzce Ohandavarhn' and Mr. Justwo Healon. ’

AMRITA RAVJI RAO (omeAr. DerExDART), APPELLANT, v. SHRIDHAR .

\IARAYAN OKE AND OTHERS (ORIGINAL Pmmrmrs), Rmmnnzxrs‘

Adversa possesswn-A dverss possession Botween tenants-m-common—"’/cat
constztutes aduerse possescwn——-Acts of exclusive possesuon-—-Ouster »

The property in dlspute belonged: 1oxnt1y to two brotbers G.and D. - Tbe'
. plamhﬁ’s obtained a decree on a. mortgage-bond against D. as manager of the .

, family, and in execntion of the decree the property wassold to V. When V.

M

. * Sccond Appeal No, 729 of 1907, -

sougnt o take possession of the property he was obstructed by G. and he had to |

e
oases,
‘GANESH,

B /) I
Punsn‘orm;r. w0

108,
" Decemler 9.
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