',_Suzf.s- Valuation det (VIT of 1887), section 8~~8uit for declamtwn and con-t ,
sequenh‘al rehqf— Valuatwn—-(]ourt -fees—dJ u,rasdzchon-— Valm ‘of the rehqf '

| VOL, XXXIIL] - BOMBAY SERIES,
APPELLATE CJ.V.[L -

B fore Clan Justzce Suott aml Mr Jashce Batdzelor.

aVACHHA\‘I KESHABHAI AND * OTHERS (ORIGINAL PLMNTINS‘ APPLI-A

oAN'Is, VACHHANI NANBHA BAVAJI AND . OTHERS; (ORIGINAL
DEFE‘IDANTS), OPPONENTS* ’

.....

stated in the plaint.

CIn a suit for doclaration ‘and conssquential. relief (mjunction) thh Tospect’
V_to land the Court must accopt the value of the relict stated in ‘the plamb for the

" purpose both of the Court-fees and jurisdiction.

, Hars Swnker Dutt v.-Rali Kumar Patra(), .follov?ed
Dayaramv Gordﬁandas(z) distinguished.

APPLICATION under the extmordmary Juusdlctlon, sectxon 622 .
“of thé " Civil Procedyre Code (Act XIV .of 1882), a.gamst the '

de’cision of N R. Ma_lmundar, Joint First Class Subordinate Judge

mof Ahmedaba.d with appellate powers, confirming the order passed

by N:'V. Dosai, Second Class Subordinate Judge -of Dhanduka,

~and: Ghooho, returmng a plaint for presentaﬁwn to the proper-
Court

; The plamtlffs brought a suit agamsb the defendantm the Courb ‘
“of a ‘Second Clqss Subordmate J udae and prayed for the follow-
;mg rehefs e '

(a) Adeclamtlon that they” were owriers of & three-fourths-~
share of certain lands called the’ Bﬁaﬂzadam Pai; and. the

_; meome thereof that. lmght be i in deposﬂ; W1bh the Taluk- :

ddri Scttlement Officer and also of a three-fourbhs share'
. of 8% dokdds of the village site and of every. other sort of
.-income from the village of Marchand ;

H;(b) Recovery of Rs. 637-8-0 on "account of thelr shate in the

. - income of the said Fati for the Samvat years] 1956 101960 ;
o and.} .

’ ({') A perpetual injunction restraining the detendants from.

preVentmg them from jointly managing the property in
dlspute. :

co Applxc).tlon No, 61, of 1908 und(r 'xtrm'dmar 7 juidic txon
o w6 1905) 82 Cul T dy Lo @ (140 )31 B.m, 73,
20&—6 ’
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'Rha first relief was valued at ‘Rs:'130; ‘while the second and the
thlrd were valued ab Rs 637 8-0 and Rs\ 25 respectlvely

The defenda,nts answered that’ ad the value of the, property in
smb was over Rs. 5,000 the Second Class Subordinate Judge’s”
~ Court had no Jurlsdlctlon to entertain the suit.” The Subordmate
. Judge allowed the defendant’s contentlon and returned the plamt

for presentation to the proper Court.

- *“On appeal by the plaintiffs the Appella.te Courb confirmed - the*

: order for the following reasons :—

" But. the nnportant question is whether the Jumsdxctxon of the lbwer Court is

“ousted on this account. The answer to this question depends upon the mterpre-
* tation that might be put upon section 8 of the Snits Valuation Act, 1887 : The
. suit is governed by section 7y paragraph 4, clauses (¢) and (@), of the Court-Fees’

“ Act as it is a suit for declaration coupled with consequen‘ual relief (see I. L. R.

_ . 10°Boin. 60, I. L. Ri 17 Bom. 58), and the plaintiff is at liberty to value ‘the’
- reliefs he secks at any amount he chooses and to ‘pay the” Court-fee on such

amount (L L. R 19 Bomm. 198 and L L. R, 17 Bom. 56). Section 3 of the Suits
Valuation Act, 1887, empowers the Local Government to make rules determlnmg
the value of land for purposes of jurisdiction ir the suits mentloned in the
Court-Foees Act, 1870, section?, paragraphs v. and vi, and paragraph x, ol (d) H
and sectiond provxdes that when a snit mentioned in the Court-Fees Act, 1870

. section 7, pamora.ph 4, ¢r Schedule IT, Article17, relates to Tand or an mterest

inland of which the value has been determmed by rules under the last foregomg
soction; the amount at which, for purposes of jurisdiction, the relief* soughtin.

'- _the.suit is valned, shall not exceed the value of the land or interest as determined

by those rules. Section 8 lays down that when in suits, other than those refer-
red to in the Court-Fees Ach, 1870, section ¥, paragmphs v, vi and ix; and para.:

graph x,cl. (d), Court-fezs are payable ad valorem, under the Court-Fees Ket,”
1870, the valuo as determinable for the computation of Court-fees and the value,
for purposes of jurisdiction shall be the same. It séems to methat when rules
: are framed under section 3 of the Suits Valuation Act, 1887, the plaintiff, -who
“asks_for" a declaration and consequential relief, though he is at liberty to value

E { the relief at any amount he likes and pay Oourt-fee on that amount, cannot put

a h]oher value upon his suit. than that ‘determined by those rules. - Whero no-

. " such rules are made the value as determinablo for the computation of Court-fées

" and the value for purposes of jurisdietion is to be the same. - - No rules have.been
~ promulgated by our Local Government’ under section 3 of the Sults Valuation

Act, 1887, and the discretion of the plaintiff is left unfettered, InLLR. 17
. Bom, 56; which was a case of declaration and consequential relief, it wag held as
T have already said that the’ valuation of the .relief sought for | computm Iy

. Oourt-fees rested with the plaintiff and not with the Court ; and in other suits
falling under seotmn 7 paraoraph 4, of the Court -Fees Acb, 1870, the plamtxffi
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: that the auiount paid by hmfalso determmed Jumsdlctmn (I. LR 12 Bom. 675, -
o L. R.19 Bom. 108). 1€ wouid %eem’ therefore that accordmo to" those

 decisions the amount paid by the plamtlﬂ' in a suit, in whlch a declaration and -

“was allowed to put his’ own-valdie’ uyoﬂ' the* rehefs clmmed “ind it was held. o
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"\cOnsequentxaI rolief is prayed for, should determine the jurisdiction ; and the

-High Court of Cilcutta has s3 held. (L. R. 32 Cal, 734). .Bub.our own High

‘Court in'8 Bom. L, R. 885 has recently Hield. that though a suit in which decla- .

“ration and consequentml relief are sought is governed by seétion 8 of the . Su? ts

_Valuatlon -Act, 1887, the terin “determinable ” wused in that section means ~
- determinable by the Ceurt whlch has to try the case,” and I am: bound to_

‘follow this declslon. i -

. Plaintiffs preferred’ an apphcatlon under the exbraordmary

N~ .

;junsdmtmn sectlon 822 of the va1l Procedure Gode (Ach XIV ‘

of 1882) L e )

V G. A;mkya for the apphcsmts (plamtlffs) —We come up in

' rev1smn on the ground that the first Court, Whlch a'one had tle

v jurisdiction to try the suit, was wrong in .passing the order for

"the return of the plaint for presentatxon to the proper Court. -

YThat Court refused to exercise the ]unsdxctlon which was vested

m 1t to entertain the sult Our suit is’ one for declatatmn and -
;m.]uncblon which has been held to be a propﬂr consequentxal .

vrehef Our claim is therefore oroverned by section 7, sub-section

' (4), clause (¢); of the Court-Fees ‘Act, whmh lays down that the: t
ad- valorem - Court-fee loviable in suits coming - within the clause

‘would be determined by the valuation put down by the plaintiff,
-Alonmwd;h the said section may be considered section 8 of the
Suits Valuation Act which shews that in suits “falling, under
‘sectlon 7, sub-section (4), clause (c), the valuation for Court-fees
' and Jutlsdlctlon would be the same. It has been ruled over. and
~over again by this Court that the amount put by the plaintiff.in &

N suit in which declaration and consequential reliefs are prayed for -
“should-determine the jurisdiction : Kiushalchand Mulchand A\

N?zgmdas Motickand®, - Great Indian Peninsula Railway Company

"v. Raisett. Chandmull @, Tn the present case no rules as com- .

templal:ed by section 4 of the Suits Valuation Act have been

“framed by Government, and so long as no rules are framed the

* suit- would be governed by section 8 of the Act, and that section

; lays dOWn that the value determinable for Court-fees and Junsdm- '

- (1) (1888) 12 Bom 675, L@ (1894) 19 Bom, 165,

L De e
" VaceRANIL,
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tlon Would be the qame, and as the plzuntxﬁ' is the person who is- |
“to value the claiiir for the -purposes of Court-feés, the yalué put'
“down by him would determme the Jurlsdlctlon .The whole daw:

" on the.point-is discussed by the Calcutta Hwh Court -in Harz».

" Sanker-Dutt v. Kali: Kumar Patm(l) ‘We therefore submit tha,t‘
the: lower Courts wrongly held that the suit was not within the.
pecumary Jurlsdlctlon of the Second Class Subordmate Judge ;

M. N.. Ji]eﬁta ‘for the opponents (defendants) --We submlt
that thounh the suit is one for declaration and . injunction,-
_the :plaintiff is: not- the sole _arbiter of .the -valuation: to-
~be *put -down- for. determlmng the- jurisdiction. of the Court.’
The - word determmable ‘oceurring in section 8 s »o»fﬂ\thez
‘Suits Valuatlon Act would tean as determlnab]e by .the
Court The Court is not depnved of its Junsdlctlon to go'

mto the questlon whether the value put down by the pla,mt1ﬂ' is

' sufficient or ‘not: ‘Boidya Nuth Ad; ya v. Makhan Lal Adya®, Musst..

Bibs Umatul V. Musst Nmzjz Koer®, ‘There is . ruling of our
Court in Dayaram v. Gord/mndas(“ which lays down'. that the

. valuation to-be determmed under sectxon 8 of the Suits Valuatlon_

Act should be determmed by the Court, and so long as that ruling
stands the lower Courts are bound to follow it. Besxdes, section 12 '
of the Sults Valuatwn Act gives ample power fo the Gourt to
go into the - question - of . valuation, and in “this case the:
Court has exerc1sed that power and .has, after. takmg ev1dence,,
come to the conélusion that.the value of the subject-m&tter was’
over. Rs.'5,000,2nd therefore under section 24 of Act XIV of 1863
the Court of the Second Class Subordmate Judge had no Juns-‘,
dlctwn to entertam the suit,

A}micya in reply —'l’he case of Bouiya Nath Ady ya-v. Makﬁani
Lal Adya®, was for partltlon The ruling in Musst. Bibs Umatul

Ve Musst, Nanjz Koer® was not under the Suits Valuatlon Act,
The case of Da yaram v. Gordhandas®™ is clearly dlstmgulshable as
(dn that case possessmn ‘was . one - of the consequential rehefs
asked for, .

) (1905) 32 Cal. Toh : ) '(1906) 81 Bom, 73,

(2)°(1890) 17 Cal. 680.. . . ) (1890) 17 Cal: 680,
(3) (1907) 11 Cal. W, N 705, S (1907) i1 Cal W, N. 705,

(7) (1908) 31 Pom :3
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iinas suit for a declaratmn and consequential - relief’ the Courb»
musb accept the .value of the relief stated in the plalnt for the

purpose both of the Court- fees and Jurlsdlctlon. B A

was the -view taken by the Calcutta ngh Court in: ]{am Sanl:er
' Duit Vi Kalz Kumar Patra®,. '

W have been pressed by a decision of the Court in Dayamm v. .
. (’ordl;andas(z) but. that is a case which is clearly distinguishable,
“because the learned Judges. there trea.ted xt 8s.8 suit in “which -

'/ :

_ there was aclaim for possession, - .. .o
We, therefore, malke the-rule absolute a,nd set asxde the order
' of the. lower Court with costs. I
Rule made- absolm‘e.
. - G. B. R,
*(1).(1905) 82 Cal. 734, - R (1906) 31 B’om 78.

o
1 N

“Ar I’ELLATE :o‘mb.

Before Olnef Justwe Scott an'l Mr Justwe Ulmndavarlcar.‘

'GANESH ‘MORESHWAR JOSHI AND - ANOTHEE . (ORIGINAL DEFEND-

ANTS 8 -AND 4), APPELLANTS, 7 PURbHOT’l‘AM BALKRISHNA RODE .
AND o'mm:s (onmmu PLAINTIFFS AND DEFENDANTS b axo B).*

C'unl Procedure Code (Act XIV.of 1882), sectwns 278,°982, 983 and 287—- i
Monej—decree—Executwn—-_Attachment and .sale of .property mortgaged
L with possession Lo & third person—Auctwn-pwrokase by]udyment-credz{o}'
... ‘with léave qu’ourt subject- to martgage—Smt by judgment-credztor prior
To conﬁrmatm'n of sale and sa‘hafacmn of décree foir a declaration that the -
nortgfage was fraudulent and without conszderatzon—Purc/'zase—EqmtJ of
demptwn-—Estoppels bmdmg upon_;udgmeﬂt-debtor

Plamnffs obtained a money-decree agams(: thexr debtor and in exccuhon'
‘ utta,c];e@ the debtor’s immoveable property which was already mortgaged with
" possession- to-a third person, At the auction-salé the plaintiffs themselves .
, purchased the property w1th ‘the leave of the Coult subject to. the mortvag .

* % Second- Appeal o, 186 of 1907. ‘

SCOTT (J . —The quesblon that we have to decxde is w hether s

: We think- that the words of section 8 of the Suits Va.luahon
“Act- VII of 1887 lead to that conclusion ; and swe. find that this .

i

1908,
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