116

TR,
- October 15, .

THE INDIAI\f LAW REHOR’l‘b VoL, XXXIII.
APPELLA,TE OIVIL

quore .Mr Justwe Batchelor and Mr, Justwe H eaton.» :

ADAM UMAR S&LE (onreivat Drreypaxt No. 1), APPELLANT, “ve ~.:
BAPU BAWAJI. AND OTHERS (ORIGINAL PLAINTIFF AND DEFENDANTSQ
Nos. 2-8),; ReESPONDENTS.* ) Co. S

»Blmgdan Act (Bombay Act V of 1862) see. 3——-Bhag-——Unrecogmsed sub-f

- division of @ bhag—Alzsnatwn-Smt to set aside tlze ahenatwn—L’bmzta-‘

. tion.

- Possessio’n acquired wnder an alienation made i contravention of seetion 3 of .

 the Dhagdari Act (Bombay-Act V of 1862) can become adverse so as to bar a sm’ﬁ

fur recovery by the individual alienor or his representatives in interest.

~ The Bhagdari Act (Bombay Act V of 1862) contains niothing whxch by express‘ :
provision or necessary 1mphcatlon abrogates the law of hm1tat1on in favour ‘of

- o private person. . . *

Dala v. Parag(l) and Jethabhai v. Nathabhwz(ﬂ) distinguished,

" SECOND appeal from the decision of G. D. Madaaonkar, Dls-.:if

" trict Judge of Broach, confirming the decree passed by K.- V

Deeal Subordinate Judge of Broach..
Suit to recover possession of land, -

The piece of land in dispute formed an unrecognised stibs’

| division of a bhag. The ancestors of the plaintiff sold it to the-

ancestors of defendants Nos. 1, 2 and 3 in the year 1863, that is,

.~ after the introduction of the Bombay Bhagdari Act. i'n"l_SE_}2.";
- The sale was opposed to the spirit of sectlon 3 of the Act.

_ The plaintiff filed this suit in 1905, to recover the POSDBSSIOD. :
of the land from the defendants, allemnrr that the sale having
been void under section § of the Act could confer no rxo'hf, or
title on the defendants.

" The Subordinate Judge decreed the plam(ut'f’s claim. It was®
upheld on appeal by the District Judge on grounds which he
stated ag follows :—

As to the plea of adverse posSession, it is to be ‘observed that 'the defendants

raised no such issue in the lower Court. The plaint itself no. doubt states that

* Fecond Appeal No, 112 of 1908,
) (1902) 4Bom, LR, 797, (2 (1904) 28 Bom, 39916 Bom. L. R, 428,
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' defcndant No. ‘1 has been in’ the poss@&lou since the sale, that is consxdembly oy .
over twelve years prior to the suit, But there is no clear issue nor evidence asto -
~-how far this possession was adverse to plaintiff, apart from any presumptlon that‘

" . may ‘be made from plamtxﬁ‘.'s ancestor being one of the vendors. )
Further, it is now settled law that adverse possession for however long a

: pemod is no bar to ejectment by the Collector under section 3 of the Bhagdari
Act: Collector of Broach v. Rajaram, I. L. R. 7 Bom. 542, 546 ; Bai Dala v.

Parag, 4 Bom. L. R. 797 ; Jethabhmv Nathzbhm, I. L. R. 28 Bom. 399.

"Bat the En glish rule ¢ Preser 1ptmn runeth not atramst the Crown’ does not
kold geod in India; in point of. limitabion, except where specially protected by.
- hW, the Crown and its officers stand on the same footing as any other parties,

* There is no such special exemphon in tho Bhaodan Act: the Words * whenever :

“he shall, ipon due inquiry’ -&e., can hardly be said to extend the - -period of
limitation. In the cases cited above, the ratio decidendi was really tho fact
that the legislature for specul reasens of policy, had absolutely ‘mado illegal and

invalid @b initio all alienations of unrecognised sub-divisiors ; so that possession
" under such alienations by a stranger non-bhagdar coald never by merg lapse of -

" time be recognised by the Courts as legal possession. If so, there seems no clear
.reason why the plaintiff instead of moving {he Collector to take action and, if
sotion wero taken in his favour; of leaving the appellant to apply to-the Court

to set aside the Collector’s order should not himself dxrectly apply to the Court |

" to reinstate him in pzasession; or, when he so applies, why possession of itself
should bar his remedy direct any more than it does so indirgetly through the

.Cohectm -The point of adverse possession cannot thus really arise’ in the case, N
0 use the words of Chandavarkar, J., in Jethabhai v. Nathadbhai, I.1. R. 28 »

Bom. 407 : ¢ It is of the essence of adverso possession that it must relate to some’
property which is recognised by law. -But hero there is no such property, since

‘the logislature has proscribed the kind of property on which £he plaintiffs seek to

found their title by adverse possession.” In respect-of the resulting bardship,

. if any, to defendants, ohe can but quote the words of Jenkins, CvJ., in Dala v .
Parag (4 Bon. L. R. 799) : *Great hardship may possibly arise from time to'
fime by the exercise “of those powers; 5 but this is not an unfrequent result of: v

“legislation of this elass and we cannot on this ground help the plaiutiff, for

. C’ourts maust look ab hardships in the face rather than break down rules of law "

~ L. 4. Skah, for the appella.ut, (defendant No. 1) :=It has beeu
found as a fact that the sale took place in the year 1863 A. D
and ever since the possession has been with the defendant, The
present suit, which is brought more than forty years after that
dato, is therefore time~barred (see section 28 and Article 144 of
the Limitation Act), unless “there is somethmg in the Bhagdari

Act (Bombay Act V' of 1862) to exclude the operatlon of a]ﬂe_‘

provxsmns of the leltatxon Act, 187(.
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“We- submlt there is noﬁhmo in the Bha«rdan Acb 1862 to'f

- ‘exclude the operatlon Theé cases of Dala v. Pmag(l) and Jetlm-f

bhat v. Na’ﬁab/uu(z) are dlsbmcquhable from- the present case’
masmnch as thexe the Co\lector had mltlated the proceedmg%;

~aad the. queqtmn was whether bis action was subject to any:

provisions of the Limitation Act, 1877. In the case of The Collec~:

-tor gf Broach-v. Desai Raghunath'®, the proceedings were - underAf
. section 2 of the Bhagdari Act (Bombay Act V of 1862). In Dala
. v. Parag®. the learned Chle't‘ Justice relied upon the expression.
- % whenever it shall appear” in section 8 of the Bhagdari' Act;:

and held that the plea of adverse possession could - not ‘prevail:
against the Collector’s order. - In the case of Jethabhat v.: Natha:

. bhai® also the Collactor had passed the order and the . plaintiff
" :was seeking to get rid of the effect of that ‘order. The general:
“remarks of Chandavarkar, J., must bé taken' with reference to the

facts of the case, the pomt arising in this appeal-not having been;
argued in that case. , o '

G.N. T/mkore (for .Zlf. A .leehz‘a), for the respondent —Thei-}

-Limitation Act does not control the tra,nsactlons in’question 'in”
" ~contravention of the Bhagdari Act: see The Ocllector of vBroqcI&L"-

v. Desai Raghinath®, where the Collector’s action feli-under:

'~ section 2 of the Bhagdari Act. In Dala y. Parag® and Jetha~
_bkat v. Nattabhai® the Collector’s action- fell under section’ 8x

of the Act. . These cases are not distinguishable from the present
case on the ground that the Collector’s action intervened in each’

-of them, while in the present case there is mno order of the’

Collector. - Besides, the remarks of Chandavarkar, J., which form-
‘part of the decision of the case, are clearly i infavour of the view

- that‘the policy of the Act is to'make the transaction -contraven:

ing its provisions unlawful, and null a.nd void in law.  Istrongly

- rely on'the said remarks.

BATCHELOR, J. :—This appeal raises a question as to the - con=

strucbmn of the Bhagdam Act (Bombay Act V of 1862)." The

plaintiff sued to recover possession of a parcel of land alleging

that it formed part of a Mag thch was his ancestral property, :

‘_r

: (1) (1902) 4.Bom L R.I97. - @ (1904) 28 Bom. 899 ; 6 Bom. L R, 128, -
e (1883) 7 Bow. 546, '
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‘and that in 1833 it and some other land wére sold, in contraven= | - 137
- tion:of the Bhagdari Act, by his ancestors and those of defend-

ants 4-and 5 to the ancestors of others of the defendants. - It is
admitted that the land i In suit is an unrecognised sub-division of :
a.bhag;-and it is found as a fact by the Court below that the sale..
to the defendants’ predecessors took place in 1863, that i 15, aftel
the. co,mmg into force of the Bhagdari Act. R .
“The learned District Judge has allowed the plaintiff’s clalm on
_the grounds that the sale of 1863 was void under section 8 of
“tbeé_Bhagdari Act, and that no adverse- pocsessmu of the land~’
“could be acquired- by the first defendant so as -to var the sult
under the law of limitation.. Though other questions nave beeri -
slightly discussed before us on behalf of the first defendant, who
_is the appellant here, it appears to me that the only point of
.,_substance is that which has reference to the Limitation Act. "It

. is'commmon ground that the sale of 1863 was void under section 3 :
‘of the Bhagdari Act, and upon a consideration of the pleadings
. and the general conduet of the suit I am_satisfied that the suit

must be held to be barred by limitation” unless it can be saved
by v1rtpe of the special provisions of the Bhaﬁdan Act. _Though
no issue'as to limitation was raised in the trying Court, the point .
was taken in the first defendant’s wrlt’cen statement, -and has
been. discussed by the Judge below; having regard to these
circumstances and to section 4 of the Limitation Act, I-think-
that  Mr. Shah is-entitled to argue the questmn of limitation in_
thig’appeal. . : o Co o L
Now the ‘argument which found favour with the lower appeal
- Court, and which accordingly the. appellant has now to -displace,”
is that possession acquired under an alienation made in contra--
vention of section 3 of the Bhagdan A%t can never become
adverse 0 as to bar a suit:for recovery by the individual alienor
or his representatives in interest. This argument is grounded
upon the general scheme and policy of the Act, and upon certam
_]udlcml decisions,

As to-the scheme of the Act, 1t is apparent from the txtle, the
‘ preamble and the sections that the Act is a special or exceptional
- piece of legislation designed , with the view to prevent the dis-
.memberment of Bhagdari tenures. : To give eﬁ'ect_f.o_this policy
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"f‘ 1908. _-Qj"'the Iemslature dlrects in sectxon 1 of the At th at no pomon of
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“xomt _ - 6 bhag, other than a recognised sub- division of such bag, sha'l be
‘ Ui;“"  liable to seizure under the process of any Civil Court. Then byff‘
Baku " section 2 it is provided that on the issue of any such- procesg for -

" the seizure of any unrecognised portion of a blag, the C: >1lcct0r
may move the Court to set ‘aside the process, and if the Court ﬁnds
_that the case falls within the Acb ‘it shall set aside or quash's such

_process, and cause the provisions of this' Act to be put in force.”

. Then follows section 8, with which we are more unmedmbely *
concerned in-this appeal. It begins by lecmnw that it shall
not be lawful” to alienate or incumber any portion of a bhay‘

‘ ~other than a recognised sub-division of such &%ag ; and the second .

paragraph enacts that any alienation contrary to the provxsmns

‘of the section ““shall be null and void ; and it shall be lu,wful for

 ther Collector ...... whenever he shall ‘upon due mqulry, ﬁnd

that any person is in possession of.any portion of any &kag ... o

* other than a recognised sub-division of such b42¢ in violation of:

. ‘any of the provisions of this section, summauly to remove lnm
from such possession, and to restore the possession to the person:
whom the, Collector shall deem to be entitled thereto.”  Then by:
the third paragraph it is laid down that any suit brought to. try;

 the validity of any order made by the Collector in the exercise’.

- of the above powers must be brought \vlthm three !nODbhb after
the execution of such order. a ST

-

~+ Tt has been held by this Court in dBCISIODS which are bmdmg
upon us that under section'3 of the Act thes Collector may take
-action at any time ; that his action is not; subject to'the law of
* limitation ; and that the plea of adverse possession cannot‘prevail‘;
- against any order which he may make: see Dila v. Parag®
: and Jethabhai v. Nathabhai®. A reference to the former case
will show how this principle is deduced from the general scheme
. of the Act and from the partlcular words a,uthorlsmcr the Collector
" to take action whenever he shall find any person in ‘apparently’
‘unlawful possession. But i in this case no action -has been taken
Ly the Collector. It is the plaintiff himself who'now secks to_
, dxsturb a pos=ess1on extending over 40 Years ; and the questxon

. () (1902) 4 Bom. I, 12, 757.' L@ (1‘.)04) 28 Bom. 399 : 6 Bom, L. R, 428. A

e
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~‘ is Whether the 1mmumty from hmltatlon, aﬁ'orded to the.Col]ector f:
g under the Act, should be extended also toa pnvate pa.rty..; I

" ment as well as to any equities which may exist between the

- parties. But there is, I think, nothing to indicate that the
-exceptional position conferred on the Collector can be acquired -
_ bya party who after standing by for 40 years comes direct to -

the Court instead of availing himself of the special remedy

" “provided by the Act. Relmnce was placed by Mr. Thakore upon

- a 'passage: in ‘Chandavarkar, J.’s. judgment in JethaJhaz s case®

> ‘where it 'was said that, on prmclple, such a title as the plamtxﬁ’s :
" in that suit claimed to have acquired, could not be acquired by -

v,advers'e possession. But this passage, as the following sentences
R clearly show,, had reference to the particular claim advanced by .

the then plaintiffs who professed to hold the land as formmg part

of a narve holding and as subject to all the incidents of the tenure.-
'No such claim is put forward here -and the passage is therefore
: mupphcable to the present facts. - . - L e

| ~Then it was said, that the possessmn obtamed by the ﬁrst.

~ defendant’s predecessor was possession obtained through a trans--
* action which the law both prohibits and declares to be null and -

" void. . That is undoubtedly so, -but it supplies no_reason for.

~ supposing that such possession would not be adverse to the nght-: A

ful owner. On the contrary, it is just such possession ‘as this,
that is, possession originating without colour of title, which is

contemplated by the law of limitation : 'so, in the President and

Qovernors of Magdalen Hospital v. Knotls® possession obtained

under void leases was held to be adverse. -1t is important to.
- distinguish between the sale and the possession. The salé, no

~

(1) (1904) 28 Bow. 399 ¢ G Bom, T R, 428. - (2) (1879) 4 App.Cise33e .

B 1654—1- " .

;"T'f,131,;
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~“can find no warrant in the Act for that opinion ; on the contrary, .- Umn
" the pohey of the Act, as-I read the sections - which I have’ -
' ,endeavoured to summarise, is to vest in the :Collector alone the
- special powets of interference conferred leaving private parties
_t‘__to the operatlon of the ordmary law., And this view derives. -
~ support from the consideration that the Collector is in a better
* ‘position than the Civil Court to carry out the -special objects] of .-

-~ this particular Act with due regard to the aims of the Govern- -

BAPU
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S 1963,5 - _ doubt was v01d and the law allowed the vendors ample tlme m
Apax - which to have it séb aside. ° But the appella.nt does not rest upon
Un:m the sale ; he takes hls stand on the long possession followmg nhe‘
vB}zﬁ‘;L - sale, and tho effect of that possession is not displaced by reference

to its origin. So far as Tcan discover, the Act’ contams nothlng
. which by express provision or necessary 1mphcat1on abrogates
- the law of limitation in favour of a pnvate person, ¢

" For these reasons I am of opm1on that the appeal should
' Zbe ‘allowed and that the suib should be dlsmlssed Wzth costs
fthrouohout o '

Appeal allowe
R R,

| ,OEIGINAL .éI'viL.,

Before My. Justwe Davm-. '

<

“hoor. T . JAMSHEDJI OURSETJEE TARACHAND, PLAINTIFE, 0. SOONABAI/K '

 December2. " , o AND OTHERS, DEFENDAMS.

S ¢ Trusts to perform Mulitad. aeremomes, oalwht Y of—Tenets of Zoraastman
- faith—Nature and meaning of Muktad ceremonies—Céremonies, tending
© {owards the advancenient of rclsgwn-Praotwe—-How Jar demswn by smyle
- Judge bmdmg on kis successors,

 * Tyusts and beguests of lands or money for the purpose of devotmcr the in mes

thereof in perpetuity for the purpose of performing Muktad, Baj,’ Ye]ushm,
and other like ceremonies, are valid “ charitable ” bequests and as such exempt, i
from the application of the rule of law forblddmg ‘perpetuities. o

. The' Farvardigan days are the most holy days during the Zoroastnan year a.nd .
the performance of Muktad ceremonies during the Farvard\gan days is en]omed i
'by ‘the Seriptures of the Zoroastrian religion. - ‘

* The perfmmamce of the Muktad ceremonies is  a reliyious dut Y unposed onwi
,the Zoroastrxa.nﬂ by tho proved tenets of the religion they profess

The ~ceremonies themselves are acts of religious worshlp. They mclude '

. worship, praise, and adoration for the Supreme Deity, and a thanksgiving for
all his mercies. Thay contain petitions for benefits, ‘both temporal andwspiritual, -
for all Zoroastrians—for all holy and virtuous men of all othe1 communities—and
- they comprise prayers for-the well-being and long reign of the sovereign, for -

% 0. €7, Sujt No. 341 of 1907,
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