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Beﬂwe Szr I awrence, J mkms, K CL E’., Chief Justwe, »
. and Mr. Juatwe Heaton '

October 17, GOKALDAS KALA THAKAR (0B10INAT, DErNDANT), APPELI.LNT. v

GOVIND VISHVANATH API‘E (omem.u. Prarntirs), anroN-

_ DENT.*. S

Dekkhanﬁgmculturuts Relief Act (XVII of 1879), section 15B W

Decree on morlga’qe—»,Dzrechon to pay mlefest Applwatzon fo cancel ‘.‘
- -direction, - - . . _' o ,‘f: o . N

‘A decrée on a mortgage was passed by the Flrst (‘lass Subordinate Judge
of Théna. The decree contalned a direction for the payment of interest.
After the decree was passed the Dekkhan” A griculturists’ Relief Act (XVII -
of 1879) was made applicable to the Théna Distriet. = Suksequently in an’
execution proceeding  under the deeree.the judgment.debtor, who was
found to be an agriculturist, contended that the direction for the payment ..
of interest in the decree should be cancelled under the provisions of the
Dekkhan A prlculturlsts Relief Act (XVII of - 1879), section 16B,

' Held, that the section 168 does not empower the Court to cancel 2
direction for payment of interest contained in a decree. The .interest is
as much payable under the decree as the principal, and the section does -
not say that.the Court may direct that any amount payable under the
decree shall not be payable; it merely” empowers the Court to modlfy, 1
the partlcular manner there described, the terms of the payment.

SEcoND appeal from the decision -of C. C. Dutt, Joint Judge

of Théna, confirming the order of Grulabdas Laldas, Flrst Class
Subordinate Judge, in a regular darkhast.

* Second Appeal No, 381 of 1907.

(1) Section 156B of the Dekkhan Agncultunsts Relief Aot (XVII of 1879) i as
follows :—

15B. () The Court may in its dlscretxon in passmg a deoree for tedemptxon,
foreclosure or sale in any suit of the descriptions mentioned in section 3, clause (y)

“or clause (2), or in the covree of any proceedings under a decrce for redemption, fore- -

closure or sale passed in any such suit, whether before or after this Act comes into
force, direct that any amount payable by the mortgagor under that decree shall be

payable in such instalments, cn such dates and on such terms as to the payment of

futerest, and, where the mortgagee is in possession, - as to’ the appropnatzon of tba
profits and according therefore, as it thmks fit. "
% . . , ’
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The plamtlﬁ had advanoed Rs 3 300 to the defendant on the -

mortgage of certain lands. The mortgage was without possession.
- Afterwards the parties appointed an arbitrator to take .account
of the mortgage transaction and to pass an .award. TLe
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arbitrator having made the award, the plaintiff on the 26th

 March 1905 presented it to the Court of the First Class Sub-
- ordinate Judge of Théna for being filed in *Court and applied
to have a decree passed in its terms. The Court accordingly,
passed 8 decree on the 380th Maroh 1905 .in the followmg
. terms:—

It is ordered that the award, Exhibit 3, passed by the arbitrator’s Court
be filed and it is further ordered in pursuance of the said award, Exhibit 3,

that the defendant do pay to the plaintiff within six months from this day

" the sum of Rs 3,443-8-0, being the sum awarded to him in the arbitrator’s

award, together with interest on the prineipal sum of Rs 3,200 out of the -

-said sum of Rs. 3,443-8-0 from the 26th of March 1905, at the rate of Rs, 21

in lump sum per mensem. If the defendant fails to pay accordingly, the
/ piaintiff shall recover, by sale of the mortgaged property referred to in the
. decree, the said sum of Rs, 8,443-8-( together with compound interest onthe
principal sum of Bs. 3,300 out of Rs. 8,443-8-0 from the 26th cf March 1905
until payment at the rateof Rs. 21 in lump sum for one month (interest being
; ca,lc.ulated) with twelve monthly resis and together with the costs .of exe-

* cution. In case of deficiency, (the amount due) may be recovered from the.

other property belonging to the defcndant and from the defendant, Parties
to bear their own costs of the suit.

After the above decree was passed the Dekkhan Agrloulturlsts

Relief Act (MAVII of 1879) was made applicable to the Théna :

‘District and the plaintiff thereafler presented an application
. to.the Subordinate Judge, prédying that his said decree nisi
be made absolute and the deoretal debt amounting to Rs, 3,679-8-7
together with further interest on Rs. 3,300 at 9 per centum
compound interest be ordered to be recovered from the sale of
the mortgaged properties and othrer propertLes of the defendant.

" A notice was issued to the defendant to show cause why the -

plaintiff’s application should not be granted, and the defendant
in response put in a written statement in which he stated that
he was an agriculturist, that wunder the provisions of the
Dekkhan ‘Agriculturists’ Relief Aot (XVII of 1879) the history
of the dealings from the commencement should be inquired
into and the amount properly due be_ascertained abew and

GOKALDAS.
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1907 that he. should be allowed to pay up the same by yearly mstal--
-G_o;ls meuts of Rs. 300 each without further interest. v o
: v. The Subordinate Judge found that the defendant was au
. Govmn. agrieulturist within the meaning of section 2 of the’ Dehkhan '
Agriculturists’ Reliof Act (XVIL of 1879), that it was not
open to- him- to ask that the decretal amount be ascertained -
again after an inquiry into the history of the past dealings and
that -he should be directed to pay the debt by instalments. - The
Subordinate Judge, therefore, passed the following order:—: ) -
‘The defendant should pay up the decretal amount with interest undet the
terms of the deoree in two equal instalments payable on 10th January 1907
and on the corresponding dato of 1208, that in default of the first instal--
* ment the whole amount then due should be recoverable at once by the sale

~of the mortgaged propert:es and the deﬁclency if any from the defendant 5.
other pro perty.

- The followmg are. extra.ets from the Subordmate J udges .
]udgment - :

He (defendant), however, cannot ask the Court to go behind the decree
_re-open the accounts of dealings and to fix again the amount of his llabll;ty -
under the. mortgage The contractual relations between him and’ the
decree-holder on the foot of the mortgage-deed having been converted into -

those of 2 judgmeni-debtor and a judgment-creditor the. xiortgage has
merged into a Court’s decree (I. L. R. 7 Bom. 330).

In like manner it is not competent to the Court to make any altetatlon
in the terms of the decree except as to the time and mode of payment for -
which an express authority is to be found in section 168 of the Act. The
prayer that the interest at the compound rate on the sum of Rs. 8,300 from .

the date of the decree till satisfaction should be stopped is, therefore, 90'3
one that could be entertained,

'>t

The permission to pay up the decretal debt in mstalment is not beyond
the Court’s authorlty under the Aect. v

On appeal by the plaintiff the joint Judge found that the.
defendant was not an agriculturist and, in reversing ‘the order -
of the Suhordinate Judge, cancelled the order for instalments

“and directed that the darkkast proceedings should go on according
. tolaw, The reasons assigned by -the Joint Judge for. holdmg"
that the defendant was not an agrioulturist were as follows :—

* Defendant’s own witness 81ys that defendant 8 income from agrxcultute
I.S at the most Ras. 400.
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HIS decretal debts amount to about Rs. 7, UOO to Rs. 8, 000

Bemdes, there are outstandings worth akout Rs. 800 to Rs 900; '].‘rom‘ this -
GoRaLDAS

- it is clear that-the income from money- lendmg must exceed Ps. 400 and
_ /probably even Rs €00. o .

Defenda.nt is a Thakar by caste und has fotmerly always descnbed hlmse]f
as'a trader. This would seem to conﬁrm the conclusxon that he ls more a
- .money-lender than a cultivafor. . :

.\\ PR

‘ On second appeal by the defendan" the Ihgh Cauzt reversed .
" the decree: of the Joint Judge and sent back the. case “1n order

;4that 1t may be decided on the evidence on the record.” E

* On the remaxnd the Joint J udge found that, the defendant was -
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an agriculturist and confirmed the order of the Fnst Class -

* Subordinate Judge L e

The defendant preferred a seaond appeal

.P. B. Sizmgne, for the appellant (defendant-:-Under sectmn -

15B of the Dekkhan Agrioulturists’ Relief Act it is competent

‘to- a Court to see whether the interest allowed by the original
N -deoree whwh is sought to be -executed is proper or not. The
o demswn in Nathu Lazman v. Vasir®. supports this contention,
. If it were otherwise great 1n]ust10e would be the result; - see
seotion 71A of the Aet.

- Section 15B of the Act apphes even though the deoree was

o,

based upon an award. - e

’ G K. Dandekar for the respondent (plamtﬁf) was’ not oalled
- upon. '

- J El\KlNS, (.: J :—This appeal arises out of the’ proceedmgs in

texecutlon of o decree passed under section 522 of fhe Civil
Procedure Codeo in acoordance with an award ﬁled under
seotion 520, co

After the deoree was passed the Dekkhan Agnoulturlsts

Keliet Act became applicable in the district and it is argued that

. the Court execiting that decree can, not only prescribe ingtal-

ments, but also modify the provision” as to payment of interest

=~ contained in the deeree by d1rect1ng that mterest should cease
4 to run. : ' ‘

@ (1907) 31 Eom, 460,
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‘The deeree, though passed under the chapter of the Gode Whloh
relates to references to arbitration, is in effect for sale, ‘There
fore it is contended it comes within section 1568 of the Dekkhan
Agnoultunsts Relief Act. A

‘But the decree for sale to which that seotion applies must have '
been passed in a suit of “the description mentioned in section 3, .
clause () or clause’ (s), and it certainly is a question whether an
application under section 525 of the Civil Procedure Oode 58
suit of that descnptmn : : '

That, however, is a° pomt on which it is unneeessa.ry ‘now to

" express a decided opinion, because there is another ground on
- which the appellant must fail, : :

In the ﬁrst—pla.ce, the Court undoubtedly has : exerclsed 8 dls-

 cretion in this matter and we can see no reason. for interfering

Jwith that dlsoretmn in- second appeal. And in;the next place,
wo .are unable to come to the conclusion that section 15B allows
the Court to cancel a dxreotmn for payment of 1nterest oontamed :

~in the decree

'

Tt is to: be notmed that what that section says is that the :

.. Court in the course of any proccedings under a decree for sale

‘msy direot that any amount payable by the mortgagor under .
that decree shall be payable in such instalments, on such dates
and on such terms as fo the payment of interest as it thinks fit..
But the interest is as much payable under the decree as the
principal, and the section does not eay that the Court may direot
that any amount payable under the decree shall not be payable;.
it merely empowers the Court to modify, in the - partlcular
meanner there described, the-terms of the pa,yment

It is suggested that the decision in Nathu Lazman \ Vaz:r(“
shows that the Court has power to cancel a. direction .for
payment of interest contained in the decree, but that clearly
is not so, - ' ’

The case was not argued on that footing and the only pomt'

considered by the Court was as to whether, as had been argued,

it was eompulsory on the Court to award interest by reason of

(1) (1901) 31 Bom. 460,
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the words *an such terms as-to the payment of interest. as 1t 1507
thinks fit,”” . That is a different question from the one  with

GOEALDAS

whwh We are Now deahng, ;- . PO

'l‘he result is that the decree must be conﬁrmed with eosts : G(_WI\N,D' »

Decree eoﬂﬁrmed
° G.B.R.
APPELLATE CIVIL.;"

B Before My, Justice Chandavarkar and Mr., Justice Heaton. - -

BAI BIRAKORE, wipow or THAKARDAS JECHAND (orIGivaL 1907

DErFENDANT), APPELLANT, », TRIKAMDAS HIRACHAND (omenun November 13.
PLAINTIFF), ResponNDENT. * .

K Parhtum Aet (IV of 1893), sectmn 2-—_Docree Jor pmtmon—Partu‘wnof' a
kouse in two divisions—The mode of division Sfound mea:pedzent in exoci-
tion of the decree—Power of Court to order sale qf’ the house and to
_ divide the sale-proceeds. :

‘A 'deéree for partition of a house ordered its division mto two equal
moieties. In execution of the decree this mode of division. was- found .
inexpedient, and the Court, therefore, ordered the house to be sold and‘the

~sale-proceeds to be equally divided between the parties under secuon 2 of
the Partition Act (IV of 1°93). On appeal—-

Held, that toe order was rlght for section 2 of the Partition Act (IV of
1898) applies, not only where the Court has to pass a decree in ‘& suit for
pertition, but also where, after the Court has passed such a decree directing
the partition to be effected in a particular mode, it is found that that mode

is impracticable or inexpedient and one of the parties asks the Court to
 modify the decree by passing am order under this section.

Kadir Backa Saheb v. 4bdul Rakiman Saked () and Hzramom Dassi v,
Radha Churn Kar(® followed.

8¥EcoND appeal from the decision of Dayaram Gidumal, Dist-
rict Judge of Surat, confirming the order passed by J. B, Modl,
First Class Subordmate J udge of Surat. .
Proceedmgs in execution.
* #* Qecond Appeal No. 681 of ]906.
M (1901) 24 M, 639. - - @ (899) 6 Cal. W. N, 128,

I
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