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- tenanoy sba.ll, in’ the. absenoe “of proot' to _the'- contrary, be 907
-presumed to run-from the end of one oultivating season to’the

OcHHAVLAL

~end. of the next. The- oultxvatmg season may be presumed to o

~end on the 31st March, - . - : .« Gorar..

,;{’:; ¢ An annual tenanoy shall requlre for 1ts termma.tmn a notwe

~ given -in *writing by the landlord to the tenant or by the tenant

“to the Jandlord, at least three months before the end of the year

“of - tenaney, -at’ the end of which it is intimated that the tenanoy

.i8 to ‘cease. “Such notice may be in the form of Sohedule E o to_

the like effect:” -, o E PR SR FE TR
““No'such notice was glven in thls ‘0ase’; therefore, the annual

' tenancy has not been determined. -~ - = y S
The result is that the decree must be conﬁrmed with ooats

Decree conﬁrmed
‘@, B R.

: APPELLATE CIVIL;'
Before Mr. Jmhce Oﬁandavarl:ar and Mr. Justice Enight.

SUNDRABAI JAVJI DAGDU PARDESHI AND ANOTHEE (ORIGINATL .. 15[',,
- . DEFENDANTS), APPELLANTS, o. SHIVN ABAYANA RIDKARNA Oc sober 15
(onmmu. I’nummr), REspoNpENT.* . —
'SHIVNARAYANA RIDKARNA (omemu. l’mmnn), Arpnu.m'r, v, -
- SUNDRABAX JAVJI DAGDU PARDESHI AND ANOTHER (onxenun
. DErPENDAXRTS), RESPONDENTS*

Hmdu Law- Mltakalzara—Mayukka-—Marrzage—Samllcara—Marrmge
: . 9 acoparcener— Family purpose. . - . .

Accordmg to Hmdn law a debt contracted for the marriage of a coparce-
‘ner in a joint Hinda family is binding on the other . ‘coparcener as a debt -
‘contraoted for a faxmly purpose and, therefors, for the beneﬁt of he
Sfamily. - v v : -

Govindayrazuly Narastmham Vo Davarabhotla Vcnlcatanaracay_ya )
dxssented from, : ;

.. Under the ) itakshara as well as the Mnyukha. the word “ Samskara "o
ordxnanly includes marnage Do )

;S

e Appeals No. 766 of 1206 and No, 299 of 1907
C o, (1903) 27 Mad 206.
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CROSS-APPEALS from the declsmn of 0. -Fawoett, Dlﬁtmot J udge )
f Ahmednagar, revefsing the decree passed by H. A Mohlle, :
Joint Subordinate Judge at Ahmednagar. . . e
Suit to recover money by sale of the property mor tgaged fow

" The property belonged originally to” ome Javji Dagdu, ‘who ..

_died leaving' him surviving his two minor sons, Gulab end -

Keshav, and their mother Sundrabai. In May 1884 Sundrabai

" was appointed guardian of the minors’ -property and person

under Bombay Act XX of 1864, which was then in foree.. = .-
" On the 15th Jume 1892 - Sundrabai - borrowed Rs. 585 from -

. the plaintiff’s father and on the same-day passed a deed mortgag- '

ing the joint property of the minors. The sum ‘borrowed. was

"spent in. the expenses of the marriage of her minor son Gulab, -

which took place on the 18th June 1892, To this ‘mortgage no - :

. sanotion was obtained by Sundrabai as required by seotion 29 of

“the Guardians and: Wards Act (VIII of 1890) Gulab dled some

time after the marriage. :
The plamhﬁ brought this sult to enforce the mortga,ge agamst af

Sundrabai and her son Keshav.
" Defendant No. 1 (Sundrabai) contended that she was not -

entitled to the house - mortgacred and that bhe suit was’ barred by

~ limitation.

- It was contended by Keshav inter alza that, Sundra.ba1 had no .
right to mortgage the property; that there was no necessity for.

- borrowing the money; that he and his brother Gulab did not get

any benefit from the mortgage money; and that the debt dld not »
oreate a oharge on the property. ‘

- The Subordinate Judge found that Sundrabai had passed theA

: mortgage deed for valuable consideration; that the transaction

~ embodied in the deed was not legally binding on' Keshav, as no
_ sanction of the Distriet Court was taken under section 29 of the
- Guardians and Wards Aot, 1890, and that therefore no. rehef

‘oould be granted to the plmnhﬁ

- The plaintiff appealed The learned ¥ udge remanded the ca.se‘ '
to the Suabordinate Judge for determination of the follonng‘
issue t—. .. . . .. C e ‘

« Did defenda.nf. 2 or his deééised brother Gulab receive any benefit froin

‘the plaintiff's*father under the mortgage bond, and if so, to what extent P**
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3Inz remandmg ﬂns 1ssue the Iearned J udge obserVed

e The appellant rehed on the rulings in Smaya v. Munisami (I L R 22

.-Mad. 289) and Teypal v. Ganga (I L. R. 25 AlL. 69) as entitling the mort- -

‘gages to a charge on the mortgaged estate to the extent of the eunsideration

-for-the mortgage received by Sundrabai. These ruhnvs are based on section -
"84 -of the .Indian Comract Act, wnder which - the deﬁendaut 2,,. when P
rescmdmg this mortgage, as he is entitled to do “ghall, A he have recewed‘
“any benefit thereunder from another party to such contract, restore such',

.‘ ”‘83! .

1907 -

SuxpraBax . -
- T
By C

NABATANAT

beneﬁt, §0 iar as may be, to the person from whom it was recewed. SR

The ﬁndmg of the Subordmate J udge on ﬁhe remanded issue

‘was that defendant 2 did not receive any benefit fromi the

\plamtxﬁ’s father- under the ‘deeds,” but that his deccased brother
Gulab dld recezve beneﬁt to the extent of Rs 585 under It

'I.‘he dxstnet Judge held aeeordmgly that there was a legal"

obllgatlon on defendant 2 as legal representative of Gulab, to

restore’ Rs. 685 to the . plaintiff, so far ashe can do so, out o£

a.ny assets or property derived be him from. Gulab,

.o'

. ‘Both the parhes referred oross-appeals a gamst (;hxs demee ) |

<. D. W Ptlgaonkar, for the defendants .-,-Ae Sundrabm was &
'guardmn appointed by the Qourt,.the mortgage executed by her

‘without sanction of the Court . (section 29.0f the Gruardians end

Wardy Aet VIII of 1890) is void. The minor is, therefore,

entitled fo repudmte the transactmn on attammg his majority.:
See Ma/aarana Shri, Ranmalsingfi v. Vadtlal Vakhatchand®, . A

guardian cannot contract a debt for the marriage of his ward .
without the sanction of the Court. Section 64 of the Indian -

Contract Aot (IX of 1872) does not apply because the minor’s
mamage is not a benefit to him. Bhattacharya in his Hindu

Law, p. 81, 82y, according to Manu, marnage of & minor is & gin.

It is not & DOCeBSAry samskara.

D 4. K]mre, for the plaintiff : —TUnder. Hmdu Law mamage

is an obligatory semskara and therefore the mother was under a-

legal mecessity to borrow for the expenses of marnage > The

shares of both the” brothers are bound by the eot of the mother' :

aetmg as & guardmn S .
L) (1894) 2OBom 61 -
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OBANDAVARKAR, J. -—-'[‘he questrons of Hmdu Law, rarsed in
these two second appeals. from a decree of the District . Court at
Ahmednagar, depend upon certain facts which, as they. ha,ve Teen ,
iound by that Court are as follows -

-,

One J avp Dagdu dxed leavmg him surviving as his heirs two.

- ‘minor sons, Gulab and Keshav, and their mother, - Sundrabm '

"On his death Sundrahau was appointed guardian of the minors’

_property and person in may 1884 under Bombay Act XX of- '

1864, which was thenin force.  On the 15th of June, 1892,

Sundrabai “borrowed . Rs. 585 from the plaintiff- Shrvnarayans

- father, Rid Karna, for the expenses of the marriage of her minor. -
* son Gulab, -and executed -in bis favour a deed, mortgagingthe

- joint property of the minors, which they had inherited from

their father. - No sanction,  however, was obt: ined’ by her for the
mortgage, as req\iired by section 29 of the Guardians a.nd Wards

~ Act. - The amount-borrowed -was spent on the marrmge of Gulab -

He, however, d1d some tlme after the marrwge. ': ;j

- ,\\‘ o

_The pla.mtlﬁ brought the surt whmh has led to these two

seoond appeals, to enforce thé mmtgage agamst Sundrabax as "
defendant 1 and Keshav as defendant No 2

¥ ™ e

The Distriot Court has held that though the mortgage is vord
under section 29 of the Guardians and Wards Act as against -
Sundrabai, it would be . voidable “as agamst the two brothers,

. Gulab and Keshav, under eeotron 80 of the same. Aot

that under section “64 of the Indlan ‘Contract: Act, whroh‘

B vxrtually corresponds to' ‘section” ‘85" of the Transfer of”
- Property Act, Gulab and ‘Keshav would be liable to restore any
- benefit they might have received from the' mortgage transaction

before avoiding it, This view of law has not been” 1mpugned_

: beiore us by erther party.

The District GOurt hus found that, so far as Gula.bv_wvae oonoerne&;

. horeceived a benefit from the transaction, “because the money

borrowed was spent for his marriage; that, therefore, he became
liable to restore the benefit by repaying the money:to the
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:'plamhﬁ a.nd that th1s ha.blhty of his devolved on hls death on

his  half share'in the joint property, obfalned by hls brother
: Keshav (defendant No. 2), by surv1vorsh1p :

Upon this finding: the District Court has passed a deoree for

iythe sum with interest against Keshav (defendant No. 2),.and .
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_alrected that, in case of failure by-him to.pay Wwithin 6 months-
‘from the date of the deoree. the plaintiff should recover it by sale -

_of the ‘half share of the deceased in the property speclﬁed in thev'

mortgage deed, which has come to defendant No. 2 by survivor- -
ship, and also from any other assets, 1{ any, of Gulab in° the u

iha.nds of the emd defendant. -

It is oontended for defendant No. 2 in h1s seeond appeal:'

d'(N 0. 755) that this decree is erroneous in law. . The argument is

that when Gulab died, the whole: of the joint property came to

the latter by survivorship and: that there was no. half or dther

_share -of Gulab left which could lce respons1ble for Gulab’s-

liability, since a coparcener has never any determinate share in -

‘coparcenary property till partition. This argument loses sight of
the effect. which the mortgage effected by ‘Sundrabai had .on the

:copareenary relations of-the two’ "brothers. 1ts effect, according .

to the-Hindu Law prevailing in this Pres1deney, was to give an
interest to. the mortgagee in the ]omt family property to the
extent of the share of the mortgagor and to entitle him to have

- that share determined by partition even after the mortgagors"
death: .Rangayana. ;S'hrmteasapp_q'_ i Ganapabhatta(l) The .
‘mortgage was indeed voidable.by Gulab but if he received any’

‘benefit from it, he could not have avoided it without restoring
“'that benefit 'to' the  mortgagee, When he died, his liability
Adevolved on his share in the property. 8o far, therefore, as. the
eeeond Appeal preferred by Keshav, _defendant No, 2, is
eoneerned it must fail. '

:The plamtlﬁ in his second appeal No 299 of 19L7 eomplams_

~ that the Distriet Court ought to have held that the marriage of

.. Gulab was a family purpose, and that defendant No. 2 is as much
Mpersonally liable to restore the benefit as Gulab was. This raises

- the 1mportant questmn whether, aeoordmg to Hindu Law, a debt

) (1801) 16 Bom. 673, |
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contraoted for. the marnage of o copareener in a Jomt Hmdu '
family is binding on' the other coparcenérs ‘as*a debt contracted v
for & family purpose and, therefore, for the bensfit of the family, -
- Acoording to atext of Yajnyavalkys, cited and expounded in -
the Mitakshara, and a text of Brihaspati quoted in the Vyavahara
Mayukha, in a joint Hinda family, consisting of several brothers,

- of whom some have ond others have not had their sacramental
_ ceremonies ' (samsharas) performed by their father during his -

life-time, the former are bound to get those ceremonies performed

‘in "respect of the laiter out of their joint property.’ (The
- Mitakshara, Stokes’ Hindu Law Books, page 398, Plac. 3,

section 'VII; the Vyavahara Mayukhs: Rao Sakeb Mandlik’s -
- Translation, page 48, lines 23 to 26.) ‘To the same effect is a
toxt of Narada :—* For those (brothers) for whom the initiatory
coremonies have not been duly performed by their father, they
~must bo performed by the (other) ' brothers (defraying . the.
expense) from the paternal property.” (See the Narada Swmriti
in the :Sacred Books of the East, Volure 33, page 197 ‘section 3‘3 )_

~Tn all these texts, the original word used for * eeremomes

samskara. " Doctor Jolly, in a note to the translatwn of Narada 8

toxt, observes that « there appears to be some doubt as to what ',
is meant,” in the said text, « by the term samskara, initiatory -
or saoramental ‘ceremonies, - some commentators including the
“ceremony of marnage in that term, and others declaring the
_initiatory ceremonies to terminate with the investiture with the
sacred thread. " 8o far as the Mltakehara. and. the Vya.vaham .
Mayukha, whmh are the principal governing authorities: on -

* Hindu law in this Presidency, are concerned, there is nothing

expressly stated in either to show that the word mmslmms, which .
ordinarily includes marrizge must be understood in the s sense_ of

- excluding it in the interpretation of the texts in question.. On the

‘other hand, the contest in"which Ya]ny‘walkyas text is- o'man'

~ in the Mitakshara, and Brihaspati’s text is given'in the Vyavahata

Mayukha, implies that marriage was meant to be included in ‘the
word. . The former text is a hemistich 1mmed1ately followed - by
another, which relates to the marriages of sisters. . After quoting
the text of Brihaspati' ss’ to brothers, ‘Nilakantha in "the

. Vyavahara Mayukha quotes another toxt: of the same Rtsh;, which
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»:"rates both to brothers and sxsters, ‘and the text of Ya]nya.valkya‘ T

“relating to slsters in particular. -In all’these, the word used for
“ ceremonies,” whether as applied to brothers or to sisters, is -
fsamsl»aras./ In the case of sisters, it can have no meaning if ~
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~marriage be. exeluded from it. And 1f;marnage 1s.mcluded in~
the -use of the word with reference to sisters, it must be understood:*
“as8-having been used in the same sense- with reference to brothers
also, since: both brothers and sisters are mentioned in’the same
- connection: and the same word is used as to both;: Logically:

speaking, this mode of interpretation of the texts.would no doubt

render it necessary that the word samskaras should be understood-
‘ag-also including the thread ceremony with reference not. only to
“brothers but also sisters. Bo it would have been but for speoml
toxts, whwh expressly prohibit the thread cereniony in the case
‘of females -and confine it to males, wheress there is no text.
-whieh . likewise pl‘OhlbltS marriage in the case of males, - Henoe
the word samskaras. (saorsmental oceremonies) occurring in tho:

text abovementioned means all such ceremonies as are, aocordmg

'to the Shastras, applicable to males where the -question is about
’males, and all such ceremonies as are applicable, according to the:
“same Shastras, to females where the question is about fomales, -

- ‘this interpretation has the sanction of some- oommentators,

" whose authonty is. of weight in this Presidency, though it is not:

equal to that of the Mitakshara and the Vyavahera Mayukha.

For mstance, Apara.rka., in his commentary on the Yajnyavalkya:
- Smriti, quotes the same text of Yajnyavalkya which Vijnanesh~:
“wara has quoted and expounded in the Mitakshara, and explaing

that the stwnskaras referred to in the text mean ¢ the Jata Karma

~and other ceremomes” {0, Now, these can be no other than-

the. ceremonies or rites whwh ‘begin with Jate Karma and the
last of which is marriage. These are explained. by Colebrooke:

e ‘Vijnaneshwara points this out in his exposition of Smriti No. 16 or
" Yajnyavalkya, in Chapter II on Brakmackari, section on Ackara (Rituals),
" {pige 6 of Bapu Shastri Moghe's Edition of the Mitakshara, 3rd Edition)..
--Bee also Apararka, page 908, Apandashrama Series, where a Smriti of Manu

* is-cited to show that marriage takes the place of the thread ceremony in-the ,

- oase of women. - There is a Sinriti of Yama to the :same effect,- quoted by

s

’bulz\kantha in the Samskara Mayukha. -

(1) See Apararka, Anandashramn Senes, page. 731.
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in“his Dlgest on text 134- Ghapter III Book V- (pages 301 and/ B

“Suspzapa: 902).- Balambhatta ' in his ‘commentary. on- the Mitakshara:

.
-SHLY-"

Napaxans, Yajnyavalkya are the rites which end with marriage’> ()

. quotes the same text and-says that the samskaras. referred to: by -

4 Bo
also.a Smriti of Vyasa, quoted at page 78 of Vivadarnava Setu®®, -

- says that  where there are.several brothers, some: _of Wh_om )
have.had their sacramental ceremonies performed by their  father, -
these on his death should perform the same -ceremonies -in their
consecutive order in respect of the- other . brothers” out.of :the .

. paternal estate, ‘‘In -their consecutive order’” .means. all: the

sacramen tal ceremomes, one after the. other in suoeessmn That :

" must include marriage, - In the Madana Parijata, Ya]nyavalkya 8 "

text regarding. the-duty of an  énitiafed . brother .to . perform -

. the sacramental cerémonies . of his wninitiated brother -is  quoted -

.

and the explanation is addedthat the word asamskrita used by -
Yajnyavalkya means: “uninitiated in the samskaras (sacramental
~ceremonies) which end with marriage.” .(The -Madans Parijata, -
Bibliotheca Indica Series, page 648.) Medbatithi in: his com-
mentary on Manu quotes the same text of Yajnavalkya and -
explains that the principle underlying it is that it is the father’s
“right” to perform the marriage ceremony-of his son ; and' thet
in the absence by death or otherwise of the father, theright:
devolves on that son’s elder brothers who supply the-father's
place. Medhatithi’s reasoning is this. Itis true,-he says; that
all the'ceremonies up to and including the thread ceremony of a
son must be performed by his father apd that in- respect of them
the son is absolutely dependent on the latter ; but though for
the subsequent ceremonies there is not the same state of depend-
ence, yet since the father in respect, of the first ceremony - (jaf

_ karma) has to recite the mantra which is:—*Though this is"

“called my son, he is myself,” the father has power or right as to

_ the marriage also of the son and all other rites. Hence; cays -
~ Medhatithi, the text of . Yajnyavalkya,. which makes it “the

.‘poqndgn ‘dut?y of the initiated: brothers to bring ab_out; the .

- A1) 8ee the manuscript copy of ti\é Commentary; which is in this Court, -
page 143, -Also Stokes’ Hindu. Law Books: Note to para. 4, page 398.

- 42).The reference is from an edmon of this’ work pubhshed by the Shn
Venkaueshwar Press, Bombay, . ot o s SovEea
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e samslmras of thexr ummtzated brothers out of the patnmony, on the
* father’s:- death. #(Seo: Réo Ssheb Mandlik’s edition of the
’{Manava Dharma Shdstra; pages. 119 ‘and. 120.) -The word used -

;%by Medhatithi ‘for right is adikdra, which, according to certain
"sutras of Panini®, involves the idea of authorxty w1th obhgatlon :

f;sub]ect «of course, to discretion.

Devarabhotia . Venkatararasayya®, on which the. respondent’s
pleader “in_this second: appeal before ‘us relies, has held other-
" wises- Aecordmg to that decision, in-a “joint Hindu family,
-’consmtmg of a father and several soms, the marriage of any of
 the sons by the father is not, according to -Hindu Law, a family
- purpose, because” there is no moral or religious obligation on
either. the father or the coparcener, or, in- the event of the
father’s death; on that coparcener’s. brothers, to bring about his.
~marriage. With all deference to'thelearned Judges (White, C. J .,
" and Moore, J.); who have held so, I venture to think that the.
" decision- rests upon a misapprehension of ‘the ‘texts on which
they uha.wir'e’rélied in their judgment, of the law expounded by

*'Vijoaneshwara in the Mitakshara and by tho author of the"

-Smriti Chandrika, and, lastly, of the principles underlying and
“the’practice obtaining in the joint Hindu family system. :

" 89
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t.; The Madras High Court in Govmdm agulu. Narastmlmm v -

-, First, it is not correct to say, as the learned Judges have said- ,

'.ih'their -judgment, that ‘‘nowhereis marriage in the case'of a'

‘male included among the initiatory ceremonies ” and that ¢ there

.is a complete absence of authority for the proposition that
. omission to perform’ the ceremony of marriage in the case of a

. male Bréhman entails a forfeiture of his caste or status.” . The

question ‘whether marriage is a necessary and obligatory cere-
‘mony or is only optional in the case of a male is discussed by

(1) The sutras sre: adhirishware, swaritena, adhikdra, anabhikite
Medathithi gives un illustration of his meaning of the word adkikéra (page

. 884 of Rio 54hsb Mandlik’s edition of the Mdnava Dharma Shdstra)

Accordingly, the words adhikdra and ishwara are synonymous and mean -
- “power.”” See West and Biihler's Digest 8rd edition, page 233, where.

. $shwara is {ranslated as ¢ power ” and the learned suthors- of:the Digest
"' point out that it has.a more comprahensive- sense -than that -of .“active
_-authority " and implies a duty as well. -
) (1908) 27 Mad., 206.
© B1639 6
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Vl]na.neshwara in the chapter of the Mltakshara on’ “'l‘he Dutles 3
of o Hermit”’ - (yati), the last of the four ashrdmas orders’ ‘of -
life) presoribed in- the- skdstrds for a male of any of the- thres

- twice-born castes:(see pages 809 and 810 of the Mitakshara pubs
- lished by Bapi Shastri Moghe, 3rd - edition), " There Vijnanesh-

wara deals with the different views of the smriti writers onthe
subjeot, . The four askrdmas or orders of life are (1) the celibate -
or student (brakmdehdrin), (2) the householder (grihastha), (3) the

" hermit (vanaprastka), and (4) the ascetio (yafé or sannydsi). .

- Now, there are; as pointed out by Vl]na.neshwara, -three ':

sohools of Hindu religion and law, representing three different '_

views on the question whether ‘all or any of these ashrdn;as'aie‘.;;

. ¢ompulsory. " For a clear apprehension of the disoussion it is -
. necessary: to bear in mind at the outset the- startmg principle of

‘the Hindu shdstrds and of the Hindu. law-givers and their com=- "

- mentators that no Hindu shall remain an unashrdmi (one’ belong~ -

~ ing to none of the four prescribed orders of life) “even fora

single day.”® And if a Liindu remain an unashrdmi, he forfe1tsv,‘;»
hig sfarus a3 a membeor of his caste, 8o much go that, on his death,

" no funeral cérémonies ¢an be performed in rospeoct of his soul®

Aooordmg to Jabala, all these four orders of life are optmnal -

in the sense that one may enter from one of' them into- the other "

corder consecutively or become an ascetio wittiout ha.vmg entered
into the order of the householder or of the hermit. - The - school "

represented by Jabala is desxgnated the school qf opnon (ukalpa- )
paksha) by V1]naneshWara : 3

" The second school is headed. by Gautama and is oalled ﬂze?

~ school of exclusion (badhapaksha), because it excludes the last™.

two ashrdmas or orders of life. Gautama declines to reoogmze""
the last two orders and deolaves that the “only ashrdma or status’
of life allowable is that of the householder ( Jnhastba\, becauss

- “itis the only ashrdma enjoined in the shrutis * (i.e., the Vedas),
" and the aslnama of the celibate or student, whmh is entered -

into by means of what is called the thread ceremony. (wpanayana;

Y See a smriti of Daoksha cited to that effect by Vijnaneshwara in his
explanatwn to smriti No. 84 of Yujnyavalkya, Section "on Ritual i in the";
Mitakshara, page 25, Bapu Shastri Moghe's edmon, 8rd edmon, '

@ Page 275 of the same edition. . :
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- pulsory, is-mot an independent order but is only:introductory to
" ‘the ashrdma (order) of the grikastia {householder). This text of
" Gautama is- express authority for the propos1t10n that marriage is
. the only obhgatory afder of life in'the case of u-male, and- that,
- if e does not become a grmaslha, he forfeits his oaste and:sfatus

_ ‘l‘hat Opmmn is not shared by oither Ya]nyavalkya or: Manu,
"i_who head the school which is styled by Vijnaneshwara tre school
" of aggregation (samuchchaya paksha), because it regards all' the
" four orders as an aggregate, each leading to the other in suoces-
- sion, according to the growinu stages of a man’s life  According
_ to this sohool (as explained in the Mitakshara), no Hindu of a
. twice-born caste can enter into:the last order- (that of yati.or
- ascetic) unless he has been a grikastha (householder.or married
- man) ; that one may either remain unmarried, leading - the life

‘~_iisamslcm a) and whlch acoordmg to all - sohools, is absolutely coms
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- of a confirmed celibate (naisthika brakmachdri),.or enter into-the '

* ‘married life, - ; Either course of life, if -properly led,. leads. to
salvation,. But then, no man is entitled to enter into the orier of
A confirmed celibate or. perpetual student (naisthika. brahmachare)
" ‘unless. he . has the speocial quahﬁoatxons preseribed for it. He
" must be ‘what Medhatithi calls-a yama niyama, or what Yu]nya
':.valkya calls & vijitendriya, the. meaning of boih expressions,
- sxgmfymg the same-senss, being that he must have the fullest -
power of self-control and possess the ability .to dlsoharge faithe
- fully. and literally all the duties and obligations attached to that
" order. If he has them not, he must enter into the married life,

- For this latter life a literal and strict ob: ervance of the duties .

" presoribed for a householder are not necessary. All that is
vreqmred of him, ag explained by Vljnaneshwara. in the Eeatlou on
" rituals in the Mitakshara (page 33, Bapu Shastri Moghe’s edi-
" tion), is that he should discharge the duties of his cxder “to the
- best of "his power.” Vunaneshwara substantxally adopts this
‘opinion of Ysajoyavalkya and Manu. :
. f Accordmg to that opinion, marriage is obhgatory on those who
Y are not competent and do not feel they are oompetent to lead
the austere life of a confirmed celibate. or an ascetio; if they do

j_ f,-:'not matry, they become patita (outcastes) and forfext theu' caste -

f"»_and status.: =
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“ It follows from thls exposxtlon in the Mztakshara thab if'an
unmarrxed coparcener in a joint Hindu famxly thinks that he is°
not qualified either to continue a celibate to the end of his life-

or to become an accetio, the rite of marringe in his case becomes -

a necessity ; it is forced on him by the shdstrds, i inasmuch s he.

- cannot fomain without belonging to one of the four orders of
- 'life, and all orders ‘are proseribed to him except the order. of the

. sense in the smrili 85 as to comprehend. all the ceremonies applic~ -

- chdrin). or of an ascetio (yafi) there can- be no. such thing as~

" shara that the partioular text in that work; on which the learned -

householder. Mamage, therefore, in- hls case beoomes an
l unavmda.b]e purpose, '

Tt is on this account that 1t i8 Iald down ina smrm 8 8D in-

* junction binding on each Hindu that “by proscreating sons and
performing their - samaskaras”. (ie., their initiatory or sacra-
mental ceremonies), * he should set them up in life.” 'This smriti
is quoted by Vijnaneshwara in the chapter on ¢ Resumption of

Gifts"’ in the Mitakshara.. The word samskaras there cannct be -

restricted to any particular céremony excluding marriage, be- - ‘

cause, apart from the fact that the word is used in its'ordinary

able to a male including that of marriage, the coneluding words |
as to the duty “to'set up a son in life’” would have no proper

significance 'if they did not refer to the life of s householder.

In the case of a confirmed celibate or student’ (natst/ika brahma-

setting them up in life, their . duty bemg to hve on alms and lead
a life of poverty. '

.-

It i is by the light of these 't_exts' and disousﬁions in the Mi_tak- .

Judges of the Madras High Court. have based their decision, -

should be mterpreted " The text on which they rely iss—

S hven one person, who is capable, may eonolude K glft'

“hypothecation, or sale, of 1mmovea.b1e property, if a calamity
affecting. the whole family require it, or the support of the

family render it necessary, or indispensable duties, such as the -
obsequies of the father or the like, make it unavozdable.
(Stokes’s Hindu Law Books, page 376.)

The words “ or the like” are mterpreted by the Iearnedv

Judges. as not inoluding *‘the marriage of a son.” ; ‘But it that
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marrxage beoomes obllgatory for the reasons I have set *forth

above, “it becomes as much a. famlly purpose as the- obsequies of

the father and both are equally ¢ un&vmdable ” by the famﬂy ,

AT thlnk therefore, that ‘Mr.: Co]ebrookes view regardmg the
"word samsﬁaras ag it is used in the texts’ relatmg to the  cere.
monies, whieh’ initiated brothers aredeclared bound to perform
_in respect of unxmtmted brothers out of their ‘paternal estate, ig
" correct, and that the -decision of the Madras High Court in
which that view has been held to be erroneous and devoid ‘of

.authority, is not warranted by but is opposed both to the express .
- texts (smritis) and the law as it has been expounded by such’
_commentators as Vljnaneshwara in the M1ta.kshara, by Medha«

t1th1, and others.-

, “'As to the rema.rk of Dr Jolly- 'that accordin’g to somé
"'commentators, the word samskaras terminates with the thread
~ ceremony and does not include mamage, 8o far as my researoh has

gone, I have not been able to find any commentator who has put
' that restrioted meaning on the word as it has been used in the textg
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_ relevant to the case'of a joint famlly In any case, it is sufficient

-to say from the works of the ccmmentators ‘to whom this Court

,oonstantly refers in construmg either the -Mitakshara or the

 Vyavahara Mayukha, that there is none among them who has

'interpreted those texts in the sense of excluding mmrmge from ,

" the- mea.mng of the word samiskaras.

In the Judgment of the Madras ngh COurt, rehanoe is plaoed

‘however, upon the- explanathn in the Smriti Chandrika of a

- certain text of Narada.  (Section 41, page 56, and sections. 42
“and .43, page. 57 of the Smriti Chandrika, translated by

T. Krisbna Swamy Iyer, 9nd Edition.) But it will be seen from
" a reference to the said text and to the éxplanation, that both of
them relate, not to the subject of the marriage of a coparcener
in a joint Hindu family consisting of & father and his sons ‘or of
_ brothers, and owning ancestral property, but to the ocase of
- brothers, who, having no such property, do not constitute a joint

_ family at all. - The case of a joint family is expressly” dealt with -
in the preceding three sections, 38 to 40. In section 38 the .

 author of the Smriti Qhandrika:quoter; the, same text (Zf Brihaspati
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that is mted 'by Nﬂakantha in the Vyavahara Mayukha ia
——— gection 39 hé'adds his explanation to the text; in seotion 40 he

- quotes’ the text of Narada on the same point.,- These texts in
oxprees terms relate to brothers who are joint in estate, - Thers -

is & reference in the first to * the collected wealth of the father,”
and to “the patnmony in the- second. And the author ‘of ‘the
Smntt Ohandnka nowhere says as to these texts that they exolude

marrioge from the temr samskara used in them. Then in seclion .
41, he quotes another text of Narada, which deals with the case

- of brothers, who have no “ patrimony’” and are, therefore, not
joint. And the explanations added by the suthor in sections 42 -

and 43, on which the Madras High Court have strongly relisd in
combating Mr. Colebrooke’sinterpretation of the word  Samskaras,”

~are expressly limited to “ this text, ? (e, to Narada’s text given

- in section 41. - That fext has, in the first place, no apphcatxoq

‘whatever to a father, and the question of his obligation .to ‘bring -

about his son’s marriage; It ‘deals only with brothers, : And-

secondly, “even as to them, it .deals only with the . case: of{

brothers, who have no joint estate, and, therefore, are not bonnd

’ by any mutual obllgatmns mmdental toa coparoenary famlly

There is & marked dxstmotmn between 2 famzly of brothers '.

who are joint in estate and those who are not so joint,  In the

former; if one of ‘the. coparoeners . wishes to marry, a.nd the-

family pay him for the expenses of the marriage, they cannoﬁ
hold him liable to.repay those exponses. Nor can they hold h1s

" ghare in the joint estate Jiable therefor. The reason is. that a.sv
between - Hindu coparosners there can be no mutual accountr(
ability and of nmo coparcener can it be predicated that he has & -

definite share in it to hold that share liable for the expenses so:
‘long as the family is united in estate. [Seen West and Biihler’s

. Digest, 3rd Edition, pp. 765 and 822; and the decisions thers.

7" cited ] .-Even at & partition after the marriage, such a. eo-"
parcener ' cannot be held liable for what has been spent for him. .

Whatever is or has to -be spent for each copsrcener: out of the
estate must come out of the ]oxnt stock arid must be debited fo

. the account of the whole family. And if such expendxture ha_s
: to be. incurred by borrowmg, it is the family that borrows. . Just

as each copagcener has to ‘be educated and mamtau‘xed by the
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‘f.fﬂmlly out of the famlly funds, . e has fo be ma,rued also out of
- them, if he.thinks he ought to marry.- These cons1demtmns do g Su

- not apply where the brothers are mot joint in.estate; and it is < .
N T mv- T

' because they do not apply that an exception is made by a specia] -

. text—that of Narada—where the father of the brothe?é has died -

- without -performing the thread ceremony, of any of them. The
* supreme . necessity for such an exception must be plain to those
- whoare familiar with the esigencies of the Hindu religion and

- gocial "code. The thread ceremony, accordmg to a text of.
Ya]nyavalkya, must be performed in any- event before a boy of
“one of “the twice-born castes reaches a certain age, acoording as.

~ he is a Brahmin, Kshatriya, -or Vaishya; if it i is not performed
) before that age, he becomes a patita forfeiting all caste and stafus.
(The Mitakshara, Acharakanda, Yajnyavalkya’s Smritis N 0s, 37
. and 88:pages 9 and 10 of Bapu Shastri Mogh¢’s Edntmn, 3rd
" Edition ) . The invariable practios is to perform thé ceremony
- when the boy is 7 or 8 years of age It is to save the boy from
*forfeiture of oaste and status at a time when, bemg a minor, he
" is helpless, that the duty is laid in absolute terms on. Lis brothers
- of performing. his thread ceremony and paying for it out of their
- own property, if he has no. property of his own and he is

‘not joint in estate with them. To that limited extent—of .giving
- the boy . the first start in life—the duty goes; because of the boy’s .

.complete dependence on' others. But alter that, the boy has . no

right to look to his brothers and he must. shift for himself as to
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"murringe ond other stages of life, because. these. are ‘generally. -
_ meant - for adult persons and there i is no community of property

and rehgmus duties between him and his brothers such as exnsts

. m a eopnroenary family.

After thxs I need perhaps hardly a.dd that to. those Who are
iamlhar with the usages of joint. Hindu families, the proposition -

v-that the marringe of a ooparcener in such-a family does not_‘

’ oonstxtute ‘a family purpose g0-as to, make all the coparceners -
hable for the. expenses ‘of the marriage, must. appear ‘startling.
The very. idea of & joint’ Hindu family is that it must he kept up' -
and continued so long as the family ‘is joint and all the 0o-

~ paroenem wmh to contxnue ]omt in estate in the mamage of -

<.
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eaeh copareener for tha.t purpose every other cops,rcener is-

. _—__SUNDB m' interested ; and, so far as I am aware, it is upon that pl‘mclple

that the mutual relations of coparceners m Hmdu famlhes hs,ve ;
been regulated up to this day. ~ STl

8o far I bave dealt with the question in relatlon fo the three H
twice-born castes only. - As to Shudras, all authorities agree that
the only Askrama open is that of the householder ; hence marriage

is the only obligatory ceremony. [Nee Medhatithi’sand Sarvajna

Narayan’s expositions on Manu -at page 763 of the edition 'of the
Manava Dharma Shastra published by Rao Saheb Mandlik. Ses
-also the Mitakshara, Chapters . on Bralkmachari and Yati. “West .

. and Biibler, 3rd Edition, page 1064, foot-note (8).] - .

It remains now to notice the last argument urged before us by
the learned pleader for the respondents. The facts of the present
case show that Gulab’s marriage took place when* he was &

~minor; snd the learned pleader argues that, according to Manu, .

such a marriage was not obligatory on the family, The text of:
Manu relied upon is that “s man aged 20 years may marry &

girl of 12, if ke ﬁnd;bne‘dear to his heart; or a man of 24 years,
a damsel of 8; but if he finish his studentship earlier, and the.

-duties of Ads next order would otherwise be impeded, lot him
. marry immediately.” - (J. N. Bhattacharya’s Commentaries on

Hindu Law, page 81, 2nd Edition.) This text of Manuis -
explained by Medhatithi and ‘other commentators a8 preserihing
po limit of age for the marriage of a male but only as recommend-
ing that the bride should be younger than the bridegroom. *(Rao -

‘Saheb Mandlik’s edition of the Manava Dharma- Shastra, page

1163.) The rules of the Skastras seem indeed to have been

- framed by the Riskés with the object of discouraging, if not -

prohibiting, the marriage of a male before he is atleast 25 years

- of age. Nilakantha in his Samskara- Mayukha otates- that 25.

-years should be allotted to each of the four orders of life. - But

usage has broken in uponm the rule. -Though the marriage of 5,‘;~ ,
~miner boy may appear opposed to the intention, if mot in~
]unotmns, of the Shastras and of the Commentators, and however
objectionable it may seeml to our modern ideas, usage having -
sanctioned such marrmges, we must give effect to them and
admlmster the law as it is, not as-it should be.

A
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- For these reasons wo must hold that defendant No. 2 i eh'utled
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~to avoid. the mortgage in dispute on payment to the plaintiff ofm '

" Rs. 585 with interest at 6 per cent. per annum from the ‘date of
the said defendant’s written statement. That must be taken to
‘be the -date on which be elected to avoid the transaction.

. Accordingly we siibstitute the followmg decree for that of the ’

lower appeal Courb:—. , :

" Deblore ‘that on payment, within gix - months from th1s '
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‘ date by defendant No. 2 to the plaintiff, of the sum of: Rs 585 -

and interest thereon at 6 per cent. per annum from the date of
‘the said defendant’s written statement to the date of payment

the mortgage in suit shall be null and void and of no effect and -

shall be.delivered up by the plaintiff to the sald defendant to be

“can celled: .

" 2. Declare that, in default of payment as above mentloned‘,

~the plaintiff shall be entitled to apply to the Court in this suit
~ for and to have the usual mortgage decree on the said mortgage.
- The suit as against defendant 1 is dismissed. She had no right

to mortgage the property whether on her own behalf or as
- guardmn and the mortgage in d1spute is void as to her.

- The decree of the lower appellate Court as to the costs in the

lower Courts is confirmed. The plaintiff must have hls costs of '

both the second appeals from the defendants.

. Knigur, J.:—I cqnour. L ;
L Decroe varied,

<R, Ry -
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