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quore M, Justwe Batchelar and Mr. Justws C’kaubal

: RAM CHANDRA KRISHNA J OSHI AND omnns (oxmnun Dmrmvnn'rs
“Nos: 1-26), ArpeLLaNTs; v. GOPAL DHONDO JOSHI sxD ormzes

(6m161mAL Pratnmires Nos. 1 AND 2 AND OBIGINAL Dnmmmm No. 7),

Rnsronnnnms* T

_Hmdu taw-—-.ddaptwn— C’ommumty qf pravaras between tlze adoptive father
~and " the natural ‘mother of the adopted son— Difference in gotra ~ Limits
“to therule that no one could be validly adopted whose mother the adopter

. could not, have marrted inker mazden :tate——Namda Pandita, autlwr-

"A'j‘t."/‘ff T S CR, B ws e 3
- There were two pravaras cut oE three common between .the natural

;mother of the adopted boy and the adopting father, though they belonged

to different gotras. The parties were, -Chitpavan Brahmins of the Théna

Distriet. The ' validity of the adoption was inipugned ‘on the ground that

there could be no legal marriage “between - the adoptive- father and the
na.tnral ‘mother of the adopted son in ‘her. nmaiden state, o

" Held, upholdmg the adoption that the rule that “no one can be adopfed
Whose ‘mother the edopter could not have legally married ” :is - conﬁned to
the - specxﬁo mstances of a- duughters son, & sister’s son and the mother 8

lster 8 son : . -

“ Per BATUEELOR J' -—The a.nthonty of N anda Pandxta must be accepted
except ‘where it can be shewn that he devmtes from, or adds to the Smritis;
" or where his version of the law is opposed to such estabhshed custom a9

the Court zeoognise: v
- SecoND appeal from the deoxslon of (’ C. Dutt Joint J udge of
Théna, confirming the’ deeree passed by J N Bhatt Subordmate
' Judge at Bth&!ldl. ‘

- Suit for's deolaratmn that plamtlﬂ No. 1 was the adpoted son.
of one Dhondo Gopal Joshi. ~ - :

- Dhondo Gopal Joshi died in 187 8. After bis death his wndow
Laxmlbax (pla.mhff No. 2) was in possession and enjoyment of

his property. ’ She adopted the plamtlﬁ No. 1 on the Bth N ov.

ember 1902, S

““The defendants were blmubandﬁs of Dhondo. v They resmted
the plamtlﬁ’s clmm on the ground tha.t the adoptxon was not vahd
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~ according to law. The parhes were Ghltpa.van Brahmms of the

Théna Distriet. .
_ The Subordinate J udge decreed the plamtlﬁ’s olaim,” holdmg

- that the adoptxon wag valid. - The following were his reasons i—

. Iti is contended however, that the adoption isinvalid, beea\lse A legal
. marnage of the adoptive father with the natural mother of the adopted boy
- was nob possxble. Why? Not because they stand within. the prahibited

“degrees of relationship or because they belong: to the same goteas, but -

because they belong to two different gotras, amongst the members of which

~intermarriage is not allowed by Shastras.........;.. No doubt rome writers’ on.-
-Hindu law have. favoured the theory of antagouistic gotras, but the same

has not obtained any uniform approval amongst ancient wiriters and has not

. been accepied by Hindu law as prevailing at present, under which mamage\

“between membérs of tlie same gotra also is legal, provided they’ ara not -

sapinda relations and provided they do not stand within prohibited’ afﬁmtxes.
‘Though Sagotraship is laid down as a bar to intermarriage in Minakshi v.:

- Ramnada, 11: Mad. 49, the prohibition does not apply td - this Presidenoy:

‘Had it applied" the decision in Vyas Chimanlal v. V;yas Ramekandra

" I,-L. R.’24 Bom. 473, would have been othermse. ~There Asharam -
. ,and Eai Mahakore whose son he adopted were Sagotras ‘as appears from the-

ped1gree at p, 474.  The parties were Brahming as in. this case. Sa.pmda-
ship and not Sagotras}np was the test there applied to’ determme the

. validity of marriage and adoption. - This rulmg is, therefore, an’ autho.xty
_for: the propotition that a marriage between Sagotras i is valid, provxded ‘the:
 parties do not bear Sapinda relationship and provided they dolnot stand

within prohibited afinities. The doctrine of antagonistie gotxas cannot
therefore, be relied on when we see that Sagotraship even is not in itselfa . a :
bar to mtetmarnage. The adoptmn in the present case ‘s, therefore, uot -

. anahd »

.“Ou_appeal this doares ws confirmed by the District. J udge for
reasons which he stated as follows:—

“In dxsputmg the legahty of the adoptxon “the" appellants are. uuable'

‘ to put . forward any authoritative decision, I am’ asked © draw an -

vanalogy from Minakshi’s case, I L., R. 11 Mad. 49 and hold that the-

" adoption canniot be valid unless the gotras and relatxonshlp aro snch that the

adoptive father could have married the nntural mother of the boy if she had
been-a maiden. This I am unable to hold as it is a general proposmon

.v whlch ‘has not the sanction of authority in any way. TheMadras High Gonr%

m 11 Madi 49 quoted above held the adoption of the son of the daughter bf

‘an agnate as‘invalid. "But éven on this point the different H;gh Oourts do

. .motagree. Even the Madras High' Court in I .L. R. 9 Mad 44 held

_ as iovalid. For the United I’rovmces, 14 Al

otperwise:” In Bombuy this" prohibition did not obtam tﬂl 1879 when3
HBom, a73. held the adoption - by .a.  Brahmin ‘of hig' daughtex:s soi-

53 _held the: adoption’

* by a.Bohra Brahmin of h:s slster 8 500 8§ vahd. Iu the Full Bench °"eg

<
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-of Bﬁagwansmyk, 17 All 294, it'was held by Edge, c.J, and most of the
'Judges,.thit the adpption of thie daughter's -son and the; like  is valid
~amongst the twice born castes. - They also held that the mle of Ne.nda

;Pe.ndxta in Da.ttaka Mlmansa to that effeet ought not tobe enforced and that .

it is at 1ost recommendatory Nanda Pandtta h1msel£ doés ot - clear]y

*‘,vdeclare adoption “of: daughter 8 som,’ s1ster 8 son and‘mother’s -1ster g'son -
: invalid: ‘The earlier texts do not’ ]ustxfy the’ tule laid- dowa by Nanda -
- Pandita. The ‘rule-is deduced . from' two 'fexts of . Saunaka and Sakala-

- which are of deubtful meaning. It would be difioult. to_ justify the.rule
. from the Shastrmc pomt of view for the fiiction of adoptlon is not that the

.boy is begotten by the adoptwe father on the bov 8 natural mother From

-laws of inheritance, laws as to offering pindas in ceremonies, it is easy to
~see that the ‘fiction_is. that the adoptive father has bogotten the boy on the

a.doptwa mother. Otherwise it is not easy to account, for- cuttihg off of all

. connethns with the natural mother )
5 _ "lo sum up these~— = "1 =

R "It has not been. held mnformly that’ the adoptnon even ofa. deughter s -

son or ‘a sister’s son amongst Brahmins is invalid. 0.7 7+ -

= *(2)- Even if it had been 8¢, it would be 1mpossxble to general\ze and hold ‘
E ‘lhﬁ-t the.gotras, &o., should be such that the adoptive father could have .

' vahdly begotten the boy on the natural mother, in her maidenhood. .

In the absence of any ‘siich general rule the adOptlon in the present case

. cannot be. held 'invalid merely becanse a Shastri differs from the’ Nu-nayu

Smd}m tbat the two gotras (that of-the adoptive father'and natural mother .
’ ‘when a malden) are antagomatlc The gotras are Kashyapa and &ha.ndllya

It has not- been ehown to me that there are any ralings to show that a marriage
~ between autagomstw gotras, is iovalids The mandates of the ‘Nirnaya
Sindhu ‘most probably are reeommendatory In. any case the marxmge
between Sao'otras in the view of Hindu. 1eg1sletors must have been' more

objectionable than between antagonistic gotras. The High bourts have not -

taken a serious objection to the marringes between Sagotras.’- It cannot bé
sald that such a mamage is ‘mot valid, even apart from the principal of
factum valet A. marriage between Sagotras merely. tends to reduce the
_ focial pogmou a.nd 1mporta.nee ‘of the famlly concerned, aind noghmg more,
I am, therefore, not in a position to think so seviously of the objection of
antagemstm gotras as to hold that a mernage would be’ lnvehd or unythmg
nea.r it
The defendant appealed to the Blgh Courf. :
,M V. Bhat, for the appellant :—We base, our objectxon to the
' ve.hdlty of the a.doptmn of plemtlff No. 1 in this case, on thé
, ground that no valid marriage could take plaee between the adop-

: t1ye father and the . natura.l -mother . of the adopted son in hex
, mmden state. 'l‘hese two though belongmg to d1fferent gotras had
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+two out of three pmewras cofithon, Theu' ma.mage would have
been invalid according to the Mitakshara the bride and - bridegroom -

R "E*:‘m“ “differ . ‘from_ each other in “pindas, gotras and pravaras -Ses also

" Gopan,

Nu‘naya Sindhu, Ch. III, p. 26; Dharma -Sindhu, p. 364; and
Sarkar’s Hindu Law (2nd Edn.), pp. 51—52. These commsndments
.are positive ; for itis a rule of Mimansa that where a text. a.ssngns :
‘0o’ reason fora pOSltWe direction, it must be stnetly obeyed

'l‘o the prooreatmn of a legitimate son, the existence of & pnor
legal mamage isnecessary. Kqually so; should be the ;possibility
of 8 valid marriage between - the adoptive  father ,and. .the
“natural mother of the adopted son in-her unmarried state, before

“avalid adoptxon counld be made,

- P. P. Khare, for the respondents -—-The rule of law.contended

| .for by the other side iv based on what - Nanda - Pandita has ‘said
. /in his Dattaka Mimansa' and it has to be seen whether ‘what he

' hassaid has been correctly translated and whether it is mandatory
" or dxreetory : S

©» First, the vdords of Nanda. Pa.ndxta are not eorreetly translated
by Mz, Southerland and, secondly, even accepting ‘what Nanda

- Pandita has said-in the original, he hds exemphﬁed his - meanmg
" by‘speaking of mruddka sambandha-in the case of mamage. At

the.most; he can be said to have confined the restnetxon tha

- éonpection that would be incestuous ; and he could not have mea.nt

to ‘lay- down the_ general -proposition’ that is- asenbed ‘to him.
Further, the rules of marriage ars not- 1mported into:the law nf
adoptidn, and Nanda Pandita has not addressed his mind to what

- would be the effect if an adoption like this were to' 'take' place,

The dn-ectmns given by Nanda Pa,ndlta. aro ot ‘best only recoms,

. mendatory

BATGKELOR J i~ The only question ra.med in this appeal is the '

- pure question of law whether the ‘first plaintiff is the vahdly

~ adopted son of the deceased Dhondo. The validity of the adophon

{s impugned on the sole ground that there could be nd'legalmarriage
between the adopted boy’s mother in her maidén state and the
dopm'e father, ,masmueh 88 this mother eud this. fa.ther, though'

balongmg to’ dﬁferent gotms, had two out of three pravarasm‘
oomMMOn. -
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‘ ‘..\\ vaams are ; deﬁned as 1llustnous munis or sages who ‘con-
~ tribute to- the oredit. of a. partioular - yotra The gotras” of the

. Pparties here are known &s the Keshyapa and the Shandilya gotras..

<In the former the pravaras are Kashyapa Avatsar and Naidhruva;

and -in. the latter: the pravards are Kashyapa, Avatsar and -
Shandﬂya Thus ‘Kashyapa and Avatear are- pravaras common

_to--both "gotras. The partles -are Ch1tpavan Brahmans of the
’ Thana Dlstnct.. P LU

-~

Now the appellants, if they are to suoceed must estabhsh two "
dlstmot  propositions, first, that no oné can be adopted whose

mother, as 8 maiden, could not have been legally married to the
adopter, and, secondly, that in this case no legal marriage was
" possible between the boy’s mother, if unmarried, and the adopter by

reason of the community. of pravaras, . These two propositions rest

- on different authority and. must be: eon~idered'eeparately. "In the
~ view taken in the judgment of my ‘learned -colleague;” which I
* hdve: had the advantage -of reading, the validity of the first of
these two propositions does not fall to be determined, and for the
‘ purposes .of this case I will assume thaf the identity of two out
. of -three pravarcs .in ‘the respective. gofras .of the. hride and
‘ bndegroom would suffice to invaliddte a marriage among Chits
~pavan  Brehmans., .Mr. Justice Ohaubal has indicited some

~ grounds for the belief that this is the state of the law; but as there

-is no evxdenee upon the record to prove. that "the principle’ dited
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from ‘one- passage in the Mitakshara has made its way. into

the accepted and approved usage of the people, l prefer to

thhhold a deﬁmte ]udgment upon the pomt.

Assummg, then, that the commumty ‘of pravaids woulu have
rendered a legal marriage impossible between the natural Aother
in her maiden state and the adoptive father, there rémains the

question whether that circumstance is by itself . sufficient to .

mva.hdate the adoptlon For it is not alleged that the adoptlon
can be impeached on any other ground. Ta -other words, thé

questlon is ‘'whether we should . glve effect to the rule ordinarily
stated in the text books i in the words “no one can bé adopted'
whose - mother the adopter could ‘ot have legally ‘married,” -
(Mayne, seotlon 135, 6th Edn) The rule has the ‘authority
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- 19.08. of the Dattaka Mlmamsa, and that authont t'hoﬁoh 1t;“ha.s

c;?::;t been- vxgorously attacked by -such writers a8 Mr."Mandlik sod:
. Golap Chandra" Sarka.r Shastri, ‘hes been Targely: rehablhtated
- Goran. by ‘the any Connoil’ in- Bhagwan Singk’s case®, The' present
‘posﬂuon appears to be that the authonty oE Nanda Pa.ndxta
must, be aeeepted exeept where it can’ “be  shown “that" ‘he
devidtes’ from, or adds to, the Smritis, "or- where hxs versmn of
the law is opposed to such established custom: as the. GOurts
recognise; . It must bie conceded further that'as Mr. Ma.yne points -

ont, - the rule under consideration “has beon: aﬂirmed by a ‘;

- gingularly’ strong series’ of authorities in - all parts of Indla as

- forbidding. the adoptwn of the .son of a daughter, or, of & sxster, :

or of anaunt.” : And the rule upou the precise point of requiring
* the. possibility o of a legal marriage was approved by the High Gourt
~ of Madras'in the, ¥ull Bench decision in Mirakshi v, Ramanadﬂ”
thobgh the effect. of this deoision is. somewhaﬁ’ Weakaned *by-. the
" gubsequent ‘case of Ragavendra Rawv. Jayaran. Rau®, \the‘
then, the rule now. under notice falls strictly outside the decxswn of
. -the Judicial Committee in Bhagwan Singh’s vase, yet it derives’ some
countenance from the principle of that decision, and .receives so -
- much support- alitnde ‘that if if could be unquestxonably asombed
- -to Nanda Pandlta, I for my part should find difficulty - in- settmg
it aside.  But the argument for the respondents need not goso far
as this ; and the strength of their case is that, thougn the- Gour&

- may perhaps be bound bya real gloss of Nanda Pandita’s, it.is
not-bound by a mere mistranslation. of his gloss, . That, no: doubt,
fs so; and it remains to notice the origin of the rule. This bas -
"been Elone £0 exhaustlvely by my learned eolleague that s shall
content myself “with” very fow words in- explanatlon o‘c' my,

Jagreement The 1mpor‘ca.nt passage occurs in paras is to 20 oi

~ section V of the Dattaka Mimamsa, That section’ purports to

" Ye..devoted to “The’ mode of adoptxon ‘form; by whom pm..
pounded necesmty of observance ; effect of - omxssmn, and ag .

- there .is a specml section number 1T, with the title 4 who is to beo -
adoptcd ? ”, and section IV with the fitle Tho qua.hheatxon o‘r‘
'@be person to be a.dopted » any authomtatwe pronouneement

o (1899) L. B. 26 L A 183 . - @ (1887) ll.Mad 49 ;
e (189 20 Mad, 283 A
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,upoﬁ the sub]ect of - fitnéss for “p,dopigon would 1ogwa.11y ‘be ; 1508
_ expected in ‘section 1L or ‘section’ IV, and-not-in sectién V. Ry
" This . ¢onsideration is entitled to’ some weight,: though I do. not - CK‘:‘DM
pretend - that: an argument from logical arraiigement is by any Gopar:
- means-oonclusive when applied fo the Dattaka Mimamsa. - Theny-
taking ‘the relevant paragraphsin section V as they stand, we
. find, first, a deduction from Saunake’s expression that the boy -
should be, or is becoms, the refleotion (more hterally, the shadow)
.of ason. By virtue of this dediiction’ certain specified ‘rélatives
" are: pi'ohlblted or excluded, that'is, ‘as- being incapsble Jof having
gprung from the. adopter himself “through. appointment -to. raisé
_issué ‘on another's wife (niyogs) “and so” forth.” Then  the
suthor passes to the éonnected subject of ‘prohibition by reason
of ¢ prohibited- connéxion,” - Here he cites .the Grihya Pari-

éhishta and proceeds (para. 19) himself to define this expression in

" these words: - Where the relation of the couple, that-is, of the
* bride and bridegroom, bears. analogy to that -of father or
- mother-; if the bridegroom be, as it were, father of the. bnde, or
: the ‘bride stand in the light of mother o the bridegroom, such a

marnage is. wproh1b1ted connean *.. Paragraph 20, lays down

that thls proh1b1t10n, though of. dlreet a.pp]matlon to marriage
' only, must be 1mported into the law of _adoption, ‘80 that no -one
) may ‘be a,dopted ‘who, upon adoptmn, yvould beeome the. “g son.

' of prohﬂolted connexion” “m other words,” - says _the author
% such person is to be adopted as with the -mother of “whom the,
adopter . mlght have carnal knowledge - From the a.uthor 8 ‘own
explanation and from the words ‘rhemselves ‘T am of opinion that
« prokibited connexion” .is confined -to ‘that. particular. illicit
relation : which in Enghsh is known 28 incest. “The 'Sanskrit,
words are mrua’dba sambandha, and ir uddha -does not mean-

i proh1b1ted »” but “opposed.to, contrary to,” the subeudiendum
bemg, in my judgment, nature or the instinet of morality, Thus,
what we are asked to do is to extend.certa.m peculiar and spec1ﬁo
restnchons 'which on- thexr face purport to be hmxtefd to cases
of neyoga and 1ncesb 80 that they shall embmce and include ‘all
“the? complicatéd - “yestriotions apphcable ‘to mamage *In" my
opinion . that. cannot “be done: .- The . word 'marriage nowhere
appears in the author’s treatise but occurs only in the franslator’s
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note whire ke suggests expandmg the words’ “through o

~appointment or-.so- forth ” into “by. such an appointment; ox

marriage, and the like.”- But thisrather free process of reasoning
by inference or analogy would: be-somewhat dangerous -if applied

 to the ordered system of English Law, - and, has, I think, no

application to such a treatise as the Dattake Mimamsa. . It may be
added that this restriction of the meading of viruddha sambandha -
to incest was approved by the Full Bench of the' ngh Oourt of -
Madras in -Minakshi v. Ramanada®; '
o Moreover, if it had been the mtentlon of I\anda Pandlta to _
import bodily inte the law of adoptxon all existing marriage -

* gestrictions, ‘he would presumably’ have done 0.in a- smgle . :

gentence; instead of elaborating two- nartmular cases .of minor .
consequence and leaving the general subject to be, as it were
surreptitiously, mtrodueed under cover of the mere asxde, “and -

' 80 forth> -~ o )

- For’ these ‘reasons I am of opmmn that the adopuon of the.
ﬁrs{: plamtltf wai a good adoptmn and tha’c the deoree, under;’ .

a.ppeal should be confirmed. ’

CHAUBAL, 7. :—TIn g0 far as any questmn is rmsed a8’ to the ',
possibility of a legal marriage in the present case between the .-
mother of the_adopted boy in her maiden state, and the adoptive
father, T am of opinion, at least in the present state of the.record, -

_that the admitted identity of the two Pravaras in the Kashyapa' .~

and Shandﬂya. Grotras;, was fatal to the - vahdlty of such a -

‘marrisge ; and if it -had been necessary that-a question of this-
-importance shauld be decided in this case, I should have pmposed-‘

" to send down an issue for s finding as to the usage.in the

: oommumty after formally recording legal « evxdenee 88 to oustom.

* On this pomt T consider it sufficient at present to say that the
Mﬁukshara is quite explicit. For Vx]anyaneshwar in his oommentj

“on. the Smntz of Yaj navalkya IATRES

. gmtmnq aﬁaa'm' what pertams to.a Rxsh1 (q;;ﬁs() is Arsh::

: (gem) which in’ offect means Pra.vara. (s[a{'() Gotra. (TPH)

(family name) what is well-known in'the{ amily from genera.twn to, .
C ) (1887) EN Mad 493t p. 153.
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: generatlou. W and mA  (when' compounded in the. Dwandva

“samanarsh’ gotra qwmq zﬁa), 4 girl” ‘born ' of suoh a

e
3908

(%Q) form- become ¢ arshgotre’(gnq M), ~He whose Aph = Bawe

(grrq )and Gotra: (;ﬁ'q) are the' same’ (as those of: another) 1s~~ i

CHANDES)

-
- Gorats

'person ]B samanarsha-gotra]a (G'TFITE[ zﬁasn ) 3 s_md one not so '
\bom : 1s e asamanarsha-gotra]a, (qaqmq ai'ﬁsn) Grotra ’

( zﬁq) and Pravara, ((waT) are ‘separate eauses..of prohzbzhon
Therefore the girl st be ¢ asamanagotra]a. i.e., of o différent
Gotra, and ¢ asamanarsha]a i.e.ofa dlﬁerent Pravara,” ;

¢ The ‘term ‘asamanaprava.ra implies a. prohlbltmu (of,

marnage “with a girl) having the same Pra.vara, though she. ‘

may not bé'a ‘sapinda’ nor a ‘sagotra The terni ‘a sapinda’
' 1s a.pplmable to all eastes, there bemg sapindya’ (mﬁm;a)
vm “the ‘case of : ‘all persons. . ‘The term asamanarsha-gotraja :
apphes only to the three higher castes. Though Khatriyas -and-
Vaishyas have - no- “gotra’ - of their -own, the ‘gotra’ and:
~ “pravara’ of theu' family . prxests should 'be oonsxdered (as-
belongmg to them) K . Then follows the 1mportant passage :—:

b afig amaﬁam mraqam WIETART itmml
ﬁﬁr@r&ﬂ q am’czr o sf @faﬁa Tdl

1. ., “in-the case of ma.rnage with girls who “are- sapmda,
samangotra. or ‘samanpravara’ ~tke . condition’ of wgfelwod
itself-does not come into being ; while in the case of girls who are
afflicted. with dxsease and other like girls, the condition of twifs:
hood . dvés: come- into -being, byt there is a confliot in regald to

wordly. .considerations only.” Mlta.kshara, Bapushas tri Moghe 8
detxon, pp: 13-14.

“This is the constructlon put upon Ya]navalkyas ‘text by the
Mltakshara., which is the pammount authority in Western Indis’;:
snd 8o far as I am aware, notwithstanding the- observations “of *
‘the late Rav Saheb Mandlik in his work on Hindu Law at

414 these restrictions are respected and observed in practice
among the three’ higher, olasses. - There ‘may: be cases- of an®
unconscious mfrmgement of the rule, and the proyision for theﬁe 9

in the Shastras to my mind only emphasxses the binding charactﬁrk
Qi the rule o

-
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A referenoe to theé ernayasmdhu, Ohapter III, P 26 and tb.e
Dharmasmdhu (Nirnaya Sagar Edition; p. 864) (which though a
recent publication is entirely based on the former) shows that no. -
distinction can be taken on the score of the sameness or 1dent1ty
obtaining only in one or more Pravaras, Even if one Pravara is
common fo any two Gotras, mtermarnage is forbidden, and

* there is elaborate mentmn as fo whwh Gotras are consxstent for

marriage. . In the Dharmasindhu, in™ the, portlon of the. book.

" treating of this sub]ect at p. 373 it will-be found under the kS

information given about Kashyapagana, that persons from these '

two Gotras, Kashyapa snd’ Sha.ndllya, cannob intermarry ; ; they o

“are strictly not different Gotras at all. RS PR ATL AL A

.1t was indeed urged by Mr, Kharo that the Shastras pronde[ i

: .for & penance in cage, such connection happens to be uneonsmously N
* formed, and that there is no provision for dxssolutlon of mairiage. ..

But dissolution of a completed marriage among - the three'._
-regenerate classes in the sense_of the girl-being regarded as fit ;-

or. eligible for a fresh marriage is, I think, ndt known to: Hindu -

 Law.. The g1r1 so married remains id. the famlly-—but it s,

/dxstmetly provxded that she. must be a.ba,ndoned as. 8 w1fe, and

has { to_te  maintained as‘a mother The penance ordamed is. .

. Only. : :; .:" . - ,‘ v 'v; [N e :-, v«"

‘nowherb regarded as'a process of vahdatmg the’ mamage, and is

evidently & rehgxous ‘observance preseribed -as an atonement for ’
the religious taint involved in such & connection. Besuies, this -
penance is presenbed alike for mfnngements of the Sagotra and
Sapinda prohxbxtxons and not limited to that of “sa.ms,npravams
'} s
i I therefore’ eonolude that: the vahd1ty or- mvahdﬂ;y of the
marriage tie in cases of this kind must be determined under the

original text:of .Yajnavalkya as authoritatively interprefed by-

Vijnyeneshwar in.the Mitakshara, - I can ‘conceive that devia:

tions from any. présoribed rulé ‘may obtain in practice- and thut

““the frequenoy: of such” deviations“in-any particular” eommumtyfi

may in course of time have established a ‘recognised. and bmdmg'
uséige -or custom : and: where .such is" established, it would no:
doubt be the duty of otir Courts to. give effegt. to it, if otherwise
legal and valid." But the onus of sstablishing such usaoa would-
be heavﬂy upon the party assertmg 1t In the present: ca.se I d0¢
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not find tha,t the respondent-plumhf'fs sef, up any such usage—far

less can a.ny be held proved. - - AR

Whlle, therefore, on this pomt I am of opxmon that. a legal
_ marnage between the adopting father and the natural mother
of the adopted boy would be invalid according to Hindu Law, I
~am mnot prepared to accept the position, that the mvahdxty of
such a conneo’mon is necessarlly a-ground for holdlng the plaintiff's
adoption to be invalid. This alleged invalidity is based on the

proposition which is roughly and broadly stated in English text.

books.on Hindu Law, and in some decisions of our Courts, that
- a boy whose natural mother the adoptive father could not have
~ legally married in her maiden state is ineligible for adoption: - It
- will be presently shown that this broad statement rests purely
on an inacourate rendering by Mr. Sutherland of a passage in
the Daitaka Mimansa of Nande Pandita. I am'aware that the
- objections to the strained logic with which he tries to support

the innovations sought to be introduced by him have lost much -

of their proper force and propriety owing to tho decision of their

Lordships of the Judicial Committee in the case of Bhagwan Singh

v. Bhagwan. ;S’mghl” I take it, as the Privy Council observe in

8ri Balusu v. Sri ‘Balusu'® that its authority is not « open to -
-examination, explanatmn, criticism, adoption or rejection like any -

 scientific treatises on European jurisprudence.” Butthe ground
" on Whleh this respect for its authority is based by their Lordships
is expressly stated to be that “such {reatment would not allow for

the effect which long acceptance of written opinions has upon -

sooial oustoms : and they further observe that caution is’
required in accepting its glofses where they deviate from or add
to the Smritis,” And in the case of the adoption of an only son,
their Liordships held in the case of Sri Balusu, noticed above, that
the, prohibition against the adoption of an only son mentioned
_in’section IV of the Dattaka Mimansa was only to be treated as
» Tecommendatory and not mandatory. It issection II of the work
which treats about ““who is to be adopted” : and the prohibition as
to the adoptmn of a mother’s sister’s son, occurring in that seation;,
along W1th the sister’s son and the’ daughter’s son has beén up:

0 (1899)L R.261.A.163, (& (1 9) L R.261 A 113 st p. 133,
» 1677 : A
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. held as mandatory in Bhagwan Singh’s case.” 'l‘hls case, there-

fore, does not decide anything as to any implied prohibitions
spelt out' of Shaunaka’s text *putrachhays-vaham ” in section

'V of the work which relates striotly to the mode of adoption.

It is an open question and would be decided, I think, on a
consideration of whether Nanda Pandita’s written opinion on
the point has been long accepted and recognised- m _social
customs. S ; )

But in the present case before us, it is not necessary to dispute
the binding force of Nanda Pandita’s gloss. I am oclearly - of.
opinion that he nev er contemplated any such wide and broad -
‘prohibition as is contended for by the appellants. It appears -
to me that the whole misapprehension of his- meaning is due to -
an unhappy rendering of the expression -Virudha Sambandha

. (f%mg qw;tq) into Enghsh as ¢ ptoblbxted connection.” Owing

to the  early transl&tmn of this treatxse .into English, English
Judges natux_'ally construed the expression- ag referring to -all the
prohibitiors for a legal marriage contemplated or prescribed by
the Hindu law : and they are thus sought to be forced on a
marriage which has to. be assumed for the purposes of a legal
ﬁetmn U P B

_I
g - - x
(. A

The prohlbltlons for a legal marriage will be found summar&sed ’
in Golap Chandra Sarkar’s Hmdu Law (2nd Edn.) at p. 65.
These are shortly stated : — '

1st. The rule of exogamy—-that a man cannot marry a glrlof
the same Gotra or Pravara.

2nd. The rule of consanguinity, ¢. e., a man ea.nnot marry a

g1rl who is a cognate relation of the descrxptxons glven This

may be called the rule of Sap1ndash1p

8rd. A man cannot marry certain damsels though there is no
consanguine relationship between them. They are the step-

"mother’s sister, her: brother’s daughter, and his daughter’s

danghter ; the paternal uncle’s wife’s sister, and the w1fe 8 s:ster ]
daughter, and the preceptor’s daughter.

. It is this third rule with which we are 'eoneefhed. Golap
Chandra Sarkar has pointed out that this third prohibition appears
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to be of moral obligation only, since it is.,.not‘réspeeted;, It is
the third prohibition referred to by the Madras High Court in
" Dlinakshi v. Ramanada'V, and stated to be the rule of Virudha

-Sambandha. * A later judgment of the same High Court in~
Ragavendra Bau v. Jayaram Rau®® decides that this prohibition of.
Virudha Sambandha was only hortatory and the marriage.of & -

Hindu with his wife’s sister’s daughter was valid. -

Now taking Nanda Pandita’s gloss as translated by Mr.
Sutherland—but noting that the expression for * prohibited

.- connection” in the original is only ¢ Viruddha Sambandha,” it
~ will be seen that Nanda Pandita himself defines what “Viruddha

Sambandha” is. --Viruddha Sambandha is “where the relation of
the- ‘couple, that is of the bride and bridegroom, bears analogy

-to that of father or mother: if the bridegroom be, as it were, -

. father of the bride, or, the bride stand in the light of mother to
the bridegroom, such as the daughter of the wife’s sister and the
‘sister of the paternal uncle’s wife,” (see section V, para. 19) ; and
this is stated to be from the ¢ Grihya- Parishishta ”, of Aswalayana.
Having.so defined Viruddha Sanibandha, para. 20 goes on to say
that a boy, who if begotten by the adopter would have been the
- son from a % Viruddha Sambandba ™ as mentxoned above from the

- text of the Grihya-Parishishta on marnage, should ‘not.. be

‘adopted : and then come the words = -
@91 wae fyegds q=y cetic sfa, aé’( tﬁnﬁvr
gwEfa qEw @1y 3fa 1A | B

i, e., 80 in the present instance a son born of a corinection by

Viruddha Sambandha (defined as above) is to be eschewed: that
1is (such a son) should be made in respect of whose birth carnal

631
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‘knowledge would be allowable (between the natural mother and - -

. the adopting father). This clearly brings in the idea of & carnal
‘knowledge contrary to nature, i. e. incest. I, therefore,” think
Nanda Pandita must be taken in his gloss to take exception to
‘the  adoption of the persons specifically mentioned by him in
_para. 17 and to the cases of Viruddha Sambandha mentioned in
‘the subsequent paxas 18 and 19 This 1nterpretat1on is natural

o (1887) llMad 4.9 atp 53, (@ (1897) 20 Mad, 283. {‘,v o

-
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and does not violate any of the accepted canons. of construction.
It accords with the natural human instinct in the act of adoption
by which one desires fo affiliate a close blood relation. - The rule -

of exogamy mentioned above or of consanguinity and Sapinda-
Bhip as prescribed for marriage have no natural application or

relevancy to the law of adoption. On the contrary in the order
of selection for adoption the first choice is directed in favour of
a Sapinda, failing him a Sagotra, and in default of these a
stranger, excepting always the specific instances mentioned, viz , &

- daughter’s son, a sister’s son, and the mother’s sister’s son.

Coming now to the reported cases, I have already stated that

the Privy Council Ruling in Bhaguwan-Bingh v. Bhagwan Singh™

refers to the specially excepted case of mother’s sister’s son and
bas no applieation here. . The only case in which effect has been

- given to 'the rule as broadly stated at the starting is the.case

of Minakshi v. Ramanada®, Butas I have noticed above. this
decxswn did not preclude the same Court dec1d1ng in the sub-

sequent case of Ragavendra Rau v. Jayaram Rau® that the -
prohibition of Viruddha Sambandha as given in the Grihya- -

Parishishta, and the Dattaka Mimansa was only jhoratory and

not mandatory: and that case expressly decided that the

~ adoption of a wife’s sister’s son was ‘valid. There is further a

decision of our Court (Vyas Chimanial v. Vyas Ramchandra®)

“where - the objection taken to the adoption as statéd in the

appellant’s pleader’s argument was that the natural mother and
the adoptive father were Sagotra Sapindas, and the case of

Dinakshi v. Ramanada®™ was cited, see p. 476, The late Mr.

" Justice Ranade seems clearly to confine the text of Shakala-to

“the specified instances only, i. ¢, daughtex’s son, sister’s son and

the son of the mother’s sister. It is difficult to assume thaf the

~ ‘fact of the natural mother and adoptive father being Sagotras

should not-have been” present to & Brahman Judge and scholar
of Justice Ranade’s reputation: and it thus appears to me that
the case of Vyas Chimanlal goes further than the present case.
For Ranade, J., evidently considers the réstrictions evolved by

Nanda Pandlta out of “ putrachhaya ” to be s1mp1y reoommenda?

) (1899) L, R. 26 1A 168. () (1897) 20 Mad. 283
(%) (1887) 11 Mad. 49. - - (4) (1899) 24-Fom, 473. *

’
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) tory Ho says ¢ the essential idea is thas the boy should have ,
the resemblance of a son, which. really means that he should be -

of the same class and Gotra, if possible, but, justias more distant

and even Asagotra sons may be adopted, the son of Mahakor;

" who was - the daughter- of a distant cousin seven degress removed,
~was not ineligible for adoption by the widow of Asbaram.. Nene
- of the cases decided have gone the length of prohibiting adoption,

except asstated above, in the case of direct rolations as daughter’s

and sister’s sons, eto,, among 'the higher castes.”” " Following

these cases Vyas Chimanlal v. Vyas Ramchandra and Ragavendra

'v. Jayaram Rauw'® I would hold, if the present case fell under the

gloss of Nanda Pandita on the text ¢ Putrachhaya-vahaml,” that
the restrictions therein “were only recommendatory: but I havo
alrendy stated my reasons for helding that that gloss onmly
contemplates the specific enses of* Viruddha Sambendha men-
* tioned, and-it is not contended ‘that the connection hetween
plamt:ﬁ s natural mother and the adoptmg fa.*her wou‘d have
been of thaﬁ ohamoter T L

- For- these reasons I hold the plamhﬁ No 1's adophon to be
" valid according to Hindu Law and eonour in conﬁrmmg the
deoree under appeal with oosts R

" Decree confirmead. -
R. Re

) (1899) 24 Bom. 473 at p. 451 © (8 (1847) 50 Mad. 283,
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