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1908 " It has not'boen argued befors us that the learned ¥ udge, it he“‘

- Sﬂorn i had the power 'to: make the orders under appeal, ought not to
Tnlnfrévﬂ}r- have made them : and upon the n}emts of the orders I entlrely,
pas, comour with Mr, Justice Davar. - ¥ .

C "I agree, therefore, that these appeals should be dlsmxssed w1th
cos\‘s o -

: Attorneys ior the appellant Messrs. Ardeslur, Hm maayee.v

Dmsi:ow&'Go o
Attorneys for the respondent : Me.ssrs Matubba;, Jamtetram

and Madan

V-‘A'PPELLAT B QIViL.;

Bo/om Chisf Jmtzce Scott
- 1908 JYANI BEGAM AND OTHERS (ORIGINAL szmmvs), Arz Eniinré,"f v.
July 17. UMRAV BEGAM AND ANCTHER (onmxmn Dnmnmm), Rns--.
T poxpmNmd - ST T
Mahomedan Law—Widow -—Dowar- Remission: qﬁ‘ectwe mthout acvepiawce, B
by the heirs of husband—-Maney spent far the benqﬁt of ‘another —~ Ublrga- a
tzon to repay. o . R

’1"/\-:. u':\ .

-‘According to Mahomedan Law a dower is & debt and its remission by &
’wxdow without acceptance by the heirs of the husband is effeotive, ..: .. i-

It is not m every case in which a man has benefited by the mouey of -
another that an obligation to repay that money arises. - . - ;’

* Ram Tulul Singh v. Bisseswar Lall Sahooll), and Ruabon Steamaksp,
Companyv London Assuranct®), yeferred to. . : : o

- SrconD appeal from the decision of B. C. Kennedy, sttrmt '
J udge of Nésik, modifying the decree of B R Mehendale, J omb ,
Snbordmate Judge of Nésik,

. The pldintifis sued io recoyer possessmn by partmon of theu-
three-fourths share of the property described in . the, plmnt as’
- heirs of one Akbaralli from defendant 1, Akbaralh s - widow -and
from her tenant, defendant 3, with past and future psne, proﬁts

o *Seeond. Appeal No. 725 of 1507. e S
‘o (1875) L. B, 3LA.18L @ (IQOO)A c.saep 15
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_ -her.dower ifor : which the property: was ha.ble and-that certain
_ miovesble. and immoveable property (a, house and & garden)
=should be brought into hotoh-pot.

Defendant 2 was absent.-

The plaintiffs presented a counter-statement alleging tha(; the |

house Jbeing out of Tepairs was ro-built by the plaintiffs st ‘the-

. cos}. ‘of - ‘about” Rs. l50() to'the knowledge of the defendant, ‘that
the~ defendant ~could "not’ clmm a share in the house as she never'
; ob]eoted to the - re-bmld.mg, that -the ‘defendant would not. be

._entitled to a share in the house without_ contributing. to the

' expenses “of - the re-building; that the: -moveable property men- ‘

~ tioned i mn the defenda.nt’s written statement was ‘ot ‘in - existarics,
B tha.t the ga.rden was not the joint property of the parties, there-
fore, it was excluded from the suit; that the plamtlﬁ's had defrayed

. the “expenses of Akbaralli’s ‘obsequies for which his ghare was -
: »ha.ble, that the defendant’ claim to the dower was tlme-barred :

" and that she had remitted her: right to it at Akbaralli’s' death. -

© 4 x:The Subordinate: Judge found that the plaintifis had a three-
. fourths- share in the “property i in" ‘suity that the defendant was
entltled to her ‘dower a.mountmg to 40,000 Ashrafis (Rs. 3,00 OOO),

" that her claim to the dower ‘was’ tlme-barred and- “was not”
' enforcea.ble againdt the property in suit, that the house was liable -
to- parhtlon and plaintiffs had spent about Rs. 200 i in 1mprov1ng .
it, that the defendant was liable to contnbute Rs. 50 - to the
improvement, that the plaintiffs had expended about Rs, 100 on
- Akbaralli’s obseqmes and that the defendant ‘should contribute

Rs. 25 to those ‘expeénses. On thess findings the Subordma.te
Judge passed the following decrotal order :— :
S "Defendant Umrao to pay to plamtlﬁs Rs. 75.° Plamhi’fs to get possessxon

. by parutwn of three-fourth of the properties descnbed in the plamt 'l‘he
rest of plaintiffs’ claim is disallowed.

On appeal by the defendant the Judge found that she was

liable to:‘conttibute ‘Rsi 25 .to the .expenses on -account of the

~ obsequies, that. she wa not liable to pay Rs. 50 on-account of the

e-bmldmg of the *house - because, ‘the’ house was re-built mthoutb

L s ne‘z—s

'_1';:..,” Defendaut 1 rephed that’.the plalntﬁfs could ;not - sue ;Eoi'" ,, 19 18

* -partition without giving to the defendant.at, least Rs. 2,000 for
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‘her consent, and. that she Was< entltled to. RsuS,DOOOO ion her
dOWer. - The Judge, therefore, modified the' deareeas’ follows :—s

" Accordingly -1 must modify thé order df the. Lower Corirt by" dueotmg
that the plaintiff.on paying.the. ‘Malyr less the obseqmes expenses, that is;
Bs— 2,99,975 recover *hree-fourth of the property.in-suif..

The Judge made the following observations thh Tespect to

‘ the dower; =

The dowerls the most important question, Defendant s aower was fized

© st 40 000 Ashmﬁes, that is, Bs. 8,00,000, . It i is the custom of the Iudmns ’

to fix such enormous dowers that their dxgmty may be mcreased ‘and divor? -
ces rerdered impracticable. - It is facitly understood tha? théy aré not to" be

* paid. - Nevertheless if demanded by the wxdow they "munst’ 'bo ipaid Imfess g

there be an effectual remission. , )
.+~ Farther though there is much conflict on the point the prefergble opinion

seems to be. that; the widow's dower is payable before, the division of t'.ha'
estate. so that the defendant in this case it her cloim to dower- subsxsts iz

- entitled to retein the estate till her dower be paid. - More(Wer the clalm 1s ;

not tlme-baued as the men Would Tun from the txme when dmsmn was )

'sought. [ R : PRTHCR AN, Sh i

- The question then is whether the dower was remltted Dower can be- ;
remitted to the husband or his heirs and a remission.to one heir .is. an.
effectual release of all. . .Jt is the form of gift known as ‘¢ iskat ” und
remission must take place sccording to the ordinary rules for gift. -

. The form given by the wilnesses Lhave given'my dower for the ask of

- God 2nd his apostle” . savours of Sadak but in either case tho rules are the

satae. W]xat wags given is a thing capable of Tamlik oar Seizin and the gxﬂ;

xs therefore mcozﬁplete unless one of the donees accepts 1t :
- It is now necessary to dee’ whether the defendant. ever oEerd to surren. )

derher dower,-and if so, whether she- did so by gift.” S i',
*The evidenoce certainly shows that she did pronounce the formula imen-"

" tioned above thrice after the death of the deceased but ﬂ: is not eonclnmvely )

shown that such pronouncement was even in the presence of ‘any er th°’-};
beirs and it is not alleged that any of the heu's accepted that remission. .

‘This being so the remission is meﬁeetwo The. estete is a.ccordmgly'

- liable to a payment .of Rs. 300,003 less the amount spent on obseqmes,

which is Rs. 26, .
- Plaintiffs preferred a second appeal
" N: A.-Shiveshvarkar for the appellants- (plamhﬁs) '—The .

,J ndge found as a fact that the defendant rémitted herolaim tothe

dower after her busband’s death.-‘But he held thatithe remission

“was ineffoctual as it was not accepted by the heirs of the Jeceased
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~ "nor were anv of the hefrs present when' “thie Temission was-thade,
-'We do not dispute this finding. - ‘What we'submit is that accept'
_ing. the findiug the Judge's view of the law 'is efroneous. : The

principle ‘of the remission ‘of dower is based upon-a text of the .

- Koran : Sacred Books of the East, Vol. VI; p. 71 Ameer Alh’
Ma.homedan Law; 8rd ‘edition, p. 109, . - vt :

v A widow's olaim for dower is only a debt agamst the husband’

estate *Alecording to Mahomedan Law the romission of a debt

extnngmshes it ‘and it-is not mecessary that there should be any -
acceptance- of -the remission on the part of the debtor: Amee? .

- Allis Mahomedan' Law,- 8rd edition, pp. 106, 107 Ballhes
: Ma.homede.n La.w, Book VIIIJ, Chap IOL. .-« .o

Next wo contend that it was an error to abiolve the defendant

from contnbntlon to the expenses relatmg to the house. We-are

entitled to it: seetmn 70 of the Indian Contraot Aet Damoa’ara '

o Mudalzar v. Secretary of State for India'V, :

: R, R Desav, for the respondents (defendants) -—The formula
. pronouneed shows £hat thé remission is - ih the form of a Saduk
‘ (rehgrous gift). The T udge has aléo found to this effect.” No

part of Mahomedan Law deals with remission,” It is a part of -

Mahomeda.n Law. of glft A gift" requ1res ‘tender and seision'

- Hidayas, p. 482. Itis found that at the time of the rem1s510n
_ the heirs of the husband were not present. The intention of the
donor must be declared in the presence of the domee. In-the
€886 of Sadak seisin is necessary: Hedaya, p. 489, . - '

As regards the expenses in"cdonnettion with the' house, we’
suhmlt that we are not liable.” The housé was'always in: pla.rnt1ff’
possessmn. They repaired the house for thelr eonvemence w1th-
out pressure on.our part ] I S

Scorr, C.J.:—The’ plamtlﬁe sue the defendants to recover
‘possession’ by part1t1on of three-fourths of the property of one
Akba.ralh. :

- The 1sf defendant who is Akbara.lh ] wrdow, isin possessxon of

some ‘of the property of the deceased. The defendants are 1n
possesslon of a house whleh forms part ‘of’ the same ‘estate:

AN (1894) 18 Mad. 88. .
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n The plamtxffe share in- the mhentanee is- three-fourbh !:ha(;.

of the defendant one-fourth.™

. The defendant mter alia pleaded that the plamhﬂs dould not sud
for pa.rtltlon without the ‘defendant receiving at least R. 2,000
for her dower for which she ‘contended the ‘property :in " her
possese1on was liable.

" Upon an issue “ Whether the defendant was ‘entitled to dowers -

' and if 8o, to 'what amount™ the Subordinate Judge found that

she” was _entitled - to 40,000 Ashrafis (Rs.:3,00,000) but that the
“claim was time-barred; ‘He also held that the doWer had been

* temitted by the defendant but doubted whether the- remission

was effectual. - He passed a' decree for the plaintiffs -for thiee- -
_fourth ..of the property mentioned in the plaint ‘including the
- above-mentioned house which the p1a1nt1ﬁs sought to exolude, from
" the actual partltlon. Lo

The District Judge in dea,hng with ‘the queetron of remssion
.of dower says “ the evidence certainly shows that ‘she, (defendant)
- did pronounce "the formula mentmned ahove thrice: after the -
~ death of - the .deceased but it is not coneluswely shOWn that sueh
pronouncement was even in the presenee of any, . of the. heu's a,n&
it. is mot-alleged that any ‘of the heirs’ aceepted that remission.:
This. bemg 8o, the remlssxon is ineffective. - The estate is- accord~:
lngly liable to.a pa.yment of Rs. 3, 00, 000 Iess the a.mount spent
on obsequles : -

The only pomts argued. before:me were whether romission of .
dower by a widow - without acceptance by the. heirs. of - her
hushand was. effectxve -and. whether the pla,mtx&'s ‘Wwere . entztled

_ under section 70 of the Indmn COntract Act to recover. Rs 50

from the defendant as her contribution to repan's effeeted by the
plamhffs to the house in their possessmn

The recogmzed author1t1es on Mahomedan La.w aooessﬂ)le to
thrs Court all expressly recognise the right of a woman to Toit
her dower durmg the life-time of her husband (see Komn, Chap-
ter 111, pare, 4, Sacted Books ‘of the. East, Vol. VI, .p."71;
deayah Vol. I, Book IT Chapter III Baillig’s Mahomedan La.w,
- Book T, Chapter 'VII, section’ 10). Her right fo remit dower"

-after her husband’s dea.th is’ stated in- Ameer Alh’é Mahomedan
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: La.w, 3rd Ed1t1on, Vol I, p. 1093, where- 1t is said ¢ “a. “womsan
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~ may’ releass her dower to-her - deccased husband ’ .that ‘is, the ™ Jzisr .

. widowis " entitled to exonerate or discharge. the -estate” of her
L deceased husba.nd from the hablhty for her dOWer debt g

. w1thout acceptance by the husband’s heirs it is necessary to

- refer to: the Mahomedan' Law on the subject* ‘of ‘the ‘extinction’”
and - transfer of debts; treatmnv dower as @ _debt due by the
- deceaSed e

Accordmg to Mahomedan Law a debt remltted if 5 debt extm.
- gurshed N o acceptance ig requrred

Ba.llhe (Book VIII Ohapter III) cltmg Hldeyah a.nd KJfa.ych

, nges the. followmg expla.na.tmn “a debt considered with refers
_ence to: the prospect of payment is mal, or corporeal property, and
18 suscepmble of ‘tumleek. - Considered. with ~reference  to- its
_ présent state, it is wusf, ot quality (indebtedness), and’ is suscep-~.
- tible of. iskat, or. extinction.. .Hence 'a gift of jt to the dehtor:
hlmself which is an extmctlcn, is vahd both by analogy and on
a favourable- donstruetion ; but a -gift of it to another, whmh is
tumleek 1s valid, only on the latter ground.” . - '

- " This padsage I understand to mean that an ass:gnment of &
debt to & third pa.rty is prcperty ca.pa.ble of seizin and requires:

’aceeptance but & remission of & debt to & debtor results in its "
extinteion. ' It is- obvious that for the purpose of debt remission
‘the heirs of ‘a debtor must stand in the ‘same - position - as the

: debtor hlmself .

To the above eﬂect is'a passage m Ameer Alh, 3id Edrtrcn ab
p 107 Agzun on p. 106, of the same’ work it is ‘sid that the
received: doctrine is that even ‘it the heirs " of ‘a-debtor should

X3

re]ect a dmcharge of the debt, there would be no liability..

I therefore hold that the Dlstnct B udge was not warrcnted by
‘the Ma.homedan Law in holdmg the remxssmn of her dowry by
the defendant to be meffectwe

+In my opmron the pomt must be decided according w0 Maho-

‘ -meda.n Law and not by reference to the provisions ot the Indian
Contract Act

Bneuz, -
el
Tukav =
.!?ne;,w. '
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1908 - Ib follows that the prOparty is not hable to any hen for dowry )
Jzang and it is unnecessary to consider whether a lien for Rs.-3,00,000 -
Braax - should have been deolared in a suit in which ths defendant only
Dumad claimed Rs. 2,000.. ’
Braam. . It remains to consnder whether the plaintiffs - a.re entitled to

credit from the defendant for Rs. 50-in respect of repairs eﬁeoted'
upon the house in their ocoupation. -The facts as stated in the \
-plaint are that the plaintiffs in their own right were. entitled . to i
. 21 ghares out of 34 shares in a house in Nésik. and as heirs of
Akbaralli. to §ths -of the remaining -one-: - hare; A.kbaralll
died in 1897. The plamhﬁs in 1898-99 - eﬁected repa.u's to,
the- house which was old. * (It does not appear whether the
repairs ‘were confined ‘to the portion belongmg to. Akberalli’s-
heirs of extended to the whole’ 3} sghares); The plamhﬁs were "
and still are in exclusive possession of the whols house and seek“
to exclude’ Akbaralli’s ‘portion of it from: partition in- ‘this su1tv
-though they say that “on the share in the Emuse defendp.nt" s
 shereis a charge.” They allege that the defendant nev‘ér objeeted-7
to ‘the repairs:
‘These facts do not ]ustlfy the' conclusion that the* exPenchtuxe'\
on repairs or any part of it was incurred ¢ for’ the defendant so
a8 to entitle the plaintiffs to claim compensation from her under
sectlon 70 of the Thdian Contract Act. : 5
--It is not in every case in which a man has beneﬁted by the,- .
. money of another that an obligation to repay that money: arises z, -
. 8see Ram Tuhul Sin:q/a v. Biseswar Lall Sahoo™,.and Ruabon Steam~:
ship Company v, London Assurance®, )
-1 allow the appeal and .set aside the decres of -the District
Judge and decree that the plamtlﬁs “do"regover by partltlon;
. 3th of the property i in the possessxon of the defenda.nts and that
the first defendant do recover by partltlon ;}th of . Akbaralli’s-
- portion of the Nésik house No, 27/67 in the. possession of . the
' ,pla.mhffs, that the defendant do pay_ Rs. 25 to the plaintiffs on
- account of " expenditure on the obséquieé of the deceased _and
 that each party do bear their and her own costs throuvhout o
' Decres set asule. ;
-w"“-eBB
) (1875) L. R.31. A, 131, (z) (1900) A. c 18, o
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