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by the Advocate-General and ‘M. ‘Padshah" a8’ representxng the '
H “I Brer other defendants who are opposmg her. v . S
L H. Sz . For these reasons, it seems to me that T must rule that in thm
Sorman  case the plaintiff and such of the defendants as support the
Mﬁ?”“ plaintif’s ease wholly or in  part, must. address the Courtand
- call their evidence in the first place, and then, following the
words of section 180 of the Code, the other- party, namely the
. -persons opposed to -the plaintiff’s case and that of the other
defendents supporting her, must address the Court'and call ‘their-
evidence ; and so the case must be proceeded W1th in a proper,
legal and consistent manner. - ‘

. Attorneys for the plamhﬁ ——Measm‘ Edgelow, . Gulabchand;
Wadm and Co, - '

" Attorneys for the defendant ‘-—Messrs Pmme and: ‘00 and
Messrs, Mekia and Dadaclzanjo and Messm. Pestonjz, Rustcm &

]908

ORIGINAL 'ciViL;

_Beﬂzre Szr Lawrence Jenkms, X, C’ I.E'., Chu_af Ju:twe, B
. a and Mr. Jmtwe Batchelor - :

_ 1908 SON ABAI, wmow, PLAIN’I‘IFF, . TRIBHOWANDAS NAROTAMDAS
. February 25. MALVI AKD OTHERS, Dxrnnmxrs, axp 30N ABAI WIDOW, APPEL.

© $ANT aNp Prarxmer, o. TRIBHOWANDAS NABOTAMDAS‘
"MALVI, RESPONDENT AND_ Dnrnunmm* :

dml Procedurs Code (det X1V of 1889), sectwn 380—Appeal hes from
7 opder under section 380, directing ¢ wuman to deposit securzty for casls

-Such oroler is judgment under Letters Patent clause 15~ Smt f'ar
money ' wlzat 8. o :

Sy

©. An appesl lies against an order paased by ad udge mtmg on the orxgmal
_side of the High Court requiring security from a woman under section 380,

Civil Procedure Code. Such an order isa Judgment Wxthxn the moamug of

olauae 15 of the Letters Patent. T S LT

Seshagzra Row v. Nawab Askur Jung Aftab Dowla(l) followed
% Snits Nos, 449 and 450, Appeals Nos 1517 1518

® (1s02) 26 Mad. 502
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Smts whleh are not excluswely for money, but wlneh w111 result in o - 1908

decree or'money on the relief sought, come within the purv;ew of sectlon SON ABAT -
»380 of the Civil. Procedure Code. U R :

, Txmnowm-
'THESE were appeals ugemst the orders made .on Chamber DAS

summonses by Davar, J., directing, the -plaintiff to - furnish

secunty as requlred under eeotmn 380 of the le Procedure
'Code SRR : o :

The plamtlﬁ brought two su1ts agmnst the defendant for a

, declaratlon mter alia that upon the death of Morarbhai’s widow -
she was_ his reversionary heir and became entitled to his pro- -

" perties. -The defendant took out Chamber summonses on the

. 18th October 1907, calling on the plaintiff to show cause “why -
“she should not forthwith deposit with the Prothonotary of this-

» Court, a sum of Rs. 8,000 by way of security for the first- defend-
ant’s costs already incurred and likely to be incurred herein -tilf
the determmatmn of the preliminary issue proposed t0 be tried;”-

Davar &, ordered the plaintiff to deposxt with the Prothonotary
8 sum ‘of Rs. 1,000 as security for the first defendant’s costs.

On appeal bemg filed egainst the orders the followmg ]udg-
ment wag written in comphanee with Rule 281, -

Davar, J.:~On the 18th° October 1907, the first defendant.
obtained a’ summons in each of the above surts oalhng upon the :
pla.mtxﬁ to show oa.use— - .

ar Why dlsoovery of the dooumente in the possese1on of th&
- first defendant should not be poetponed pendmg the trml Of
certam proliminary issues: '
A2)- Why certain prehmmery 1ssues should not be tned 1n the
‘frst instance: and -

(8) Why the plemhﬁ should not be ordered to furmsh seounty '
for the ﬁrst defendant’s costs,

. The SUmMMOons ‘was in each case made absolute so fa.r as the
: ﬁrst two heads were concerned preotxcally with the consent of all
“parties. The only diséussion before me. was as to the form of
the issues and as to whether another issue proposed by the
plaintiff should ot also “be ordered to be trled That issug
bppeared to be unnecessary end I ordered the trisl of two
lesues—dueotmg the Prothonotary to set down the suit' on smoe-
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1908 board for the trial of those issues on. some- day that may appear

Soumu to him eonvenient.- Agamst thls portlon of the order there is°

Tnmnowm- no appeal.

DAS, ‘The thard reqmmtmn of ‘the summons was' remsted by the

pla.muﬁ on . the groun(l tha.t these smts Were not sults « for
money.’> SR S :

The words “ suit or money ?in the second pa.ragra,ph of seetmn
880 of the Civil Procedure’ Code have led to ‘endless ‘disoussion
before the - Chamber Judge ever since the paragraph was added
to the section by Act VI of 1888, - L am glad. the plaintiff- has-
appealed against my order on - this head for this will give an
opportunity to -the Appeal Court to make a definite . and
authontatlve pronouncemenb as to what is a  guit for money ’

To be & *suit for “money’ must the suit be wholly a.nd 5
exeluslvely for money ? If in"a suit the plam’uﬂ:’——a. ‘woman-—
~ ‘claims money as well as something else—is she liable to be
" called upon to furnish security for the defendant’s costs under the. -
~~ second paragraph of section 380 of the Civil Procedure Code or is -
she exempt from its operation’ by Teason. of the suit being for
some rolief other than a mere momey claim? - Is it enoughif
‘the suit is in substance for money to bring it within. the opera-
© tion of section 880. of the Code ?* Different Chamber Judges in, |
our Courts have taken different views and astute draftsmen of
plaints in which women have been plaintiffs have, in order to -
- save the plaintiffs from having to furnish seeunty, for eosts,
often introduced a quite unnecessary -prayer elther for -80me
ummportant ‘or useless declaration or for a formal prayer for
admmmtmtmn of an estate if necessary. - There is no "authorita- '
tive decision of our Court on this subject and the result is that

whenever the questmn arises it leads to mtermmable arguments
at the Bar,

. In Degumbari Debi v. Aushootosh chemee(” Mr Justxce
“Wilson - held thet a suit to recover moneys end eertain specified -
_articles or the ‘value thereof was & suit for money within the
" terms of paragraph 2 of 5. 380 of the Civil Procedure Code. - He -
aa.ys the words “guit ior money ” has a mder mea.mng than a ‘

[ (1890) 17 Cal. 610,
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. smt for debts” and that in cons1der1ng the questmn Whether 1908
"& suit . is :for money the Court “must look af the substance.” Somnu
- The effect of this ]udgment I take to be this: If a suit is. sub- TBIBHOW‘N_
stantially one to recover moneys from the defendant it would be . pas.-

a suit for money within the meaning of the section.

In Bai Pmebm v. Deoji Meghji®V? Sir Charles’ Farran, our late
‘ Chlef -Justice, follows the Galoutta case. This was a suit to
“recover ornaments and olothes. In:the course of his judgraent the :
~ Chief Justicesays :—* It isnot denied that the suit is, in- substance,
a suit for money. The ruling upon this point in. Degumbari - Debi
v. Aushaotosh(z) has usaally been followed in this Court.” -

In the caso of Bomanji ¥. Nusserwoansi® Mr. Justlce Rnssell
has gone a step further. - In this caso the plaintifis were a father
' and his minor daughter and the claim was for money damages
and for the return of certain presents made to the defendants at
‘his betrothal with- the second plaintiff The plaintiffs were
~ordered. to furnish secunty although: one- of ‘the plaintiffs was.a
" male and the other a minor- female, both residents of Bombay,
and the. suit” was partly for money “and partly for recovery of

3 vpresents made to the defenda.nts

- In these two ' sults after a study of Exhlblts B and Bl to the
plamts, 1 came to the conclusion that these suits were substan.
- tially for money: It is true that in both ‘these lists certain
_ immoveable properties are mentioned, but it seems to me that the
. bulk of the property which the plaintiffs seek to recover in this.
suit ponmsts of shares in mills, presses. and other - -joint stock
oompames' Government Promissory Loan Notes, Munmlpal
Debentures, deposits in companies and & very large quantity of
‘orngments and jewellery. The value of the immoveable proper-
_ ties was not mentioned to me, but it seemed to me looking at the
list of moveable property .that the value of the moveables must
have beén considerably in excess of the value. of immoveable
‘'properties. It a claim for ornaments and clothes is substantially
"a claim for money, T can see no difference between ornaments
“and olothes on- the one hand and liquid securities such as are
u) (1898) 23 qu 100, 7 ) 1se0) 17 onl, 610,

S @ (1902) 27 Bom. 100, -
s ler—s
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- 1908 mentxoned in lists B and B on the other hand :Just 28 the
" Sovasar defendants in the suits mentioned. above would have ‘had, in
. Tproe the event of plaintiffs establishing their olaims; “to pay’ the
RIBHOWAN-
pas.  money value thereof in the event of the ornaments and clothes
~ not being forthcoming as observed by- Mr Justice Wilson .in,
“Degumbari Debi v. Aushootosh (supra) the. defendants in these
suite—in the event of the plaintiff suoceedmg-—would have’ to
~make good the value of the securities if the securities were not
ﬁ)rtheommg and pa,y moneys.

806 o THE INDIAN LAW REPORTS'W‘;

- The seotion of the Code does not say that the suit should be

- wholly for money or even swbsantially for ‘money - and the view
I take is that if the suit is one in -which the chief. or principal
relief asked is the recovery of money or the recovery of move:
 able property, which if not produced by the defendant ‘he would
“have to pay its money value; the suitis one for money and falls' -
within the purview of the seeond paragra,ph of bhe seotxon 380 of o
the Code.

The only other questlon for my consideration Was: Oucrht Ito .
exercise the discretion vested in me and make the order asked
for against the plaintiff. "I have always. been most averse to
making orders against women for depositing seounty for the -
defendant’s costs when I fiad that such an order would embar-
rass them and hamper them in the conduct’ of their “cases. In'.j
_ the cases of poor women such an order amounts to a demal of ..

: ]ustme to them, Unless the suit is on the face of it vexatious or *
'is one which I feoel is filed merely for the hamssment of thq' :
‘Qofendant I do not make an order against a woman plaintiff for -
securify for defondant’s costs—when she -says she is not in a'-
position to give such security and I believe her stafement In a:
~ ‘large number of oases where prima. ‘facie & woman plaintiff is
entitled to some of the reliefs she olalms and the order against
her for costs does not appear to be necessery for ‘the resona.ble‘
proteotmn of the defendant, the order is usually refused

In these cases the plaintiff never alleged in her aﬁidewt that'
she wes not a position to furntsh securxty—-—m faotl asked Ker
‘counsel and he said that that was not a ground on thoh she;
asked to be relieved from the operatxon of the sectxon.
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In Bzdbatree Daseeev Mutty Lall’ Ghosem Mr Justlce Sale 1908 o
- was of 0p1mon that the Courts ought. not: to mterfere unless it+" Somnu
" was sliown that the exercise of its poware was necessa,ry for the

reasonable protectmn of the defendant.. = i - ey rgf]’s“’s‘f‘_"_‘f"*;

‘ In the present oases 1 come to the oonclusxon that under the .
eu'cumstances disclosed in the atﬁdawts “of the first defendant
-and the pla.mtlff an order for security of costs in each of these
_ cases was -neoessary for the-reasonable protection of the first -
Jdefendant .The property which the plaintiff seeks to reeover
- from the defendant in these suits was the subject of very hea.vy
litigation in 1904. 8he is a member of the family to which the
first defendant belongs She could not possibly pretend that -
~ she did not.know of this l1t1gat10n. The litigation terminated
by & consent decree in the early part of 1905. She lies by till
Juné 1907 and then files these suits cla1m1ng the ‘whole estate,
" 8he -applies. for- 1n1unctlon aud for the appointment of a.
‘Receiver—an application which was evidently unjustifiable or
' ‘unnecessary because Mr. Justice Macleod, who heard it, dismissed
it, making her bear her own costs. Then she makes an applica-
. tion for an ez parfe decree.” This application is also refused and
she is again made to bear her own costs. In defending himselt
the first defendant has incurred costs to the extent of Rs. 2,000.
The.~ ‘plaintiff - has no immoveable property She has either
" ‘moneys of her: own or this litigation is financed by somebody
““else. . ‘The authorities are prima facie agamst her contention in
the suits. Mr. Padshah said he relied on some Privy Uoungil.
ruling whloh Would assist his client’s contention, He did not
-give me the reference . nor -did I desire to judge of the ments of
her olaim, but in the event of her losing the case and ha.vmg to
pay costs the first defendant bas nothing tangible to look to for -
payment of his costs. - 8he is vigorously fighting these cases and
taking éteps which add to the costs of this litigation, In my
opinion -the: ﬁrst defendant was ent1t1ed to ask the. Court to ‘
.protect him." .0 - \
It must be remembered that the same Aot (V 1 of 1888) whxoh :
.abohshed 1mpr1sonment of women added the seoond paragraph»

1) (1394) 21 Cal. 832,
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Sowsmaz V- Mutty Lall Ghose'V) says, refetrmg to seetlon 380t~ .., <.

T8l

TRIBHOWAN-

" DAS.

THE IN DIAN .aAW REL’ORTS {VOL XXXII
to section 380 of the CQde Mr J u.stme %,le m Bzdlmt; o8 Dassae -

“ The latter clause of the section was mtroduqed by thev Debtozs o
Act (VI of 1888) whmh prohibits the arrest or 1mpmsonment
of a woman in execution of a decree for money.” * The ghject of -
the section clearly is to provide for the proteetlon of d,efendanti!T '
in certain cases whete in the event of snecess they may ha.ve .
difficulty in realisirg their costs.” B L -
It appeared to me that in the event of oosts bemg awarded' ;
agamst the plaintift the first defendant would not be able to --
realies them unless security was given and- feeling that for his -
reasonable protection the orders asked for were, under the cir-
oumstances, necessary I ordered the plamtlff to depostt semmhy

- in each of these cases. o x S

Against this order of Davar, J. the pla,mhff ﬁled an appeal on
the followmg awmong other grounds.»—- SR E

- That the learned Judge erred in- orderlng the appellant to "
give secunty for the respondent’s costs of this suit, - S
" 2. That the learned J tidge erred in holdmg that the suit was
a suit for money within the meanmg of seetlon 380 of the C'lvxl'
Proeedm'e Code. ’ ~ ; ' ‘

3 I’he learned Judge should have held that thls smt was not g

‘a suit for money and should not. have ma.de the said order and

should have in any events dmmxssed that part of the smd sum-" -
‘mons with costs.

4. Tlhie learned Judge erred in holdmg that the sectmn d1d not

:i'equxre that the suit should be wholly or suhstantmlly for‘-'
,money

Weldon, for the appellant
.. Setalpad, for the respondent. -

Setalvad:—No appeal lies here against the' order - appealed -

-against as the order is.not mentionedin section 588 ‘of the 01711‘.

Procedure Code amongst the orders against which appeals do He;

Lutf Al KEhany. dsgur Resal®). - If the appeal is. sought -to be

brought under the Letters Patent we submlt that the judgment
S (1894) 21 Cal. 832 atp 836, .., = (20 (1890) 17 Cal. 465. _
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. 'a.ppealed from do o8 not decide the nghts and hablhhes of the 1908
parties and so no appeal lies : - Kishen Pershad Panday v, Tiluckdhas; SoFiEAL.
Lali®™ ;. Mohabir Prosad Singh v.:Adhikart: Kunwar® }Ia(yee -0

Ismaol Had;ee Hubbeeb v. Hadjee Mahomed Hadjee Joosub®. » P".”;’,’fﬁw""

“Weldon :—An appesl lies in this oa,se, S Ses}mgm _Rew v.
Nawab Askw Jung Artab Dowla',

: Seta’ead Tt is clear from the plamt and 1ts annextures that
" this is a su1t for. money. Among other property she claims

' speoxﬁcally eertam moneys, see Hxhibit B 1 to the plaiut. . No
doubt the -claim comprises certain immoveable property, but
: the seotion does not restrict that the suit should be substantially
for mioney, it only eays, “suit for money’’ and does not mean
that the suxt should be exolusively for money and for. nothmg
else ‘ff- LT A .

The followu]g a.uthonttes were . also e1ted in course of argu-
- mént.. The Justices of the Peace for Calcutta v. The Oriental Gas
~ OOmpany“‘) Bai Porebm v. Devji Meghsi®.

- Jenkiss, 0. J. --In favour of the oompetence of these appeals
there IS the direct authority of the Madras High Court in Seshagiri
Row v. Nawab Askur Jung . Aftad Dowla®, and though much
has been " foreibly ‘urged against this view, we ought, I think for
the sake of uniformity, to accept this’ oase as . the ba.sxs of our
demsmn and hold that an appeal Yies. © o o

" Then had the learned Judge power under seotmn 380 of the
~Gnnl Prncedute Cede to order the plaintiff to give security, -
Though the suits are not exclusively for money, each will, if the

lmntﬂf sucoeeds, result in a decree’ for money om the relief
soughfg, ‘atd I, therefore, think comes within the section, and
there is no ground for.holding that in making the orders under
appeal the learned Judge exceeded the ]ust lmnts of hxs dig«
. cretion.” - . ;

Thxs appeal must therefoxe in'each 0ase be dlsmxssed w1th
costs '

M (1390) 8Cal 182, W (1802) 26 Mad. 503,

- (2) (1894) 31 Cal. 478, - (5) (1872) 8 Beng. L. R. 433,
. (3) (1874) 18 Beng.T. R. 91, (8 (1898) 23 Bom. 100. o
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1908 ° . BarcuELOR, J. :—These are appeals from an order of: Davar,
Soxaar V., Tequiring the plaintiff-appellant -inder - section <380, Civil
l‘fzmx:)wm Procedure, Code, to. deposit. Rs. 3, 000 a8 seounty for the ﬁrst .
pss.  defendant’s costs in these suits. . v
' The first question to be decided is whether an appeal hes from
the order. ~ That depends upon the further question- whether the

order is & *“judgment’ within the meaning of clause 15 of the

_ Letters Patent, for it is admitted that an appeal will not lie
upon any other ground. The point has frequently beeu before

the Courts, and, as I understand the decisions, the Oourts have
always . professed: to follow the ruling laid down in The - Justices

- of the Peace for Calcutta v. The Oriental Gas Co.), where it was

said that “judgment in clatse 15 means & decision thch affeots

* the merits- of the question between the parties by determining

* some right or liability. It may be. either final, or preliminary,

or interlocutory, the difference - betweeu them’ bemg that a final
]udgment determines the whole cause or suit, and a preliminary

~ or interlocutory judgment determines only a part of if, leaving
“other matters to be determined.”. It is unnecessary to. refer to

"the numorous-subsequent cases to which our sttention has been

- called, for, as I have said, the test laid down above-has been

~ uniformly accepted. Refereﬁce must, howéver, .be made to
Hadjee Ismail Hadjee . Hubbesb v. Hadjse. Mahomed = Hedjes
. Joosub®, where the operation of the rule was further: explained

by Sir Richard Couch, O, J. That was a case whore leave had’

.. been given to the plaintiff under olause 12 of the Letters_]?é,bent to
institute his suit in the High Court of Caloutta, and the question
~was raiséd whether an appeal lay from the order. The Chief-
- Justice: held that it did, observing that it was . “ not & mere

~ formel order, or an order merely regulating the proeedure in the
suit, but one that has the effect of glvmg a jurisdiction to the

‘Qourt which it otherwise would not have. And it mey. fairly
be said to determine some right - between - rthem (so the.
porties), namely . the right  to sue in a partmular Court.” -Tam’
~ of opinion that this reasoning covers the cuse of the order now.

- under discussion, for the effect of it is, at least conditionally, to’

~ deprive the Court of the Junsdmtxon which- it otherwxse would

‘ (1)(1872) 8 Beng L. B 433 atp. 452 (2)(1874) 13 Beng. L. B 91 at p. 101.
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iha.ve to try the pla1nt1ff’a salt ‘No doubt Jurxsdmtmn Would be

. recovered: on. the plaintifi’s making the. presoribed depomt but
* for: the' time- being and- unless this further step is taken, the
- order ousts the jurisdiction of the Court, : For these: reasons I

 think - that".the appesl is competent, and this finding is in

6l
1908
Sommz

Tnmxomzt-
DAS.

- conformity with the decision of the Madras High Oourl; in

: Seslzagm Eow V.. Nawab Askur Jung Aftad Dowla®),
There remains the quesﬁon whether the suits are “suits for
money ’'within the.meaning of the second paragraph of section

380. The phrase is not one which lends itself to very preoise

definition, -and ' the matter is somewhat complicated by the

' »dxﬁiculty of a.soertammg the exact object which the Legislature
‘had in view in adding this clause fo the Section. The clause

- was added by the Debtors Act (VI of 1888) which also added

section’ 245A  prohibiting.. the arrest or imprisonment of &

woman in’ execution of & decree for money ; and it has heen held' .

that the _Teason of the rule was to make provision for the dosts

of & suosessful defendant as against a’ woman plamtlﬁ see for -

instance Sale, J.’s remarks in In ths goods of Premchand Moonshee(®),

This explanation is not perhaps perfectly. 'sa.tisfactory; since
- it fails to.account for the circumstance that the .rule is restricted

- to suits for money, - But I cannot discover that the Lagislatvre

~ had any other or farther object than that ascribed to it by Mr,

- Justice Bale, and therefore in my " opinion the rule should

reeewe 8 liberal inferpretation. This view is in conformity
with ‘previous decision, of which I need only notice Degumbari
" Debi v. Aushoolosh Banerjee®, and Bai Porebai v. Degsi Meghji 4,

~ Applying the rule to the case before us, I think that both suits -

should be’ rega.rded as suits for money.: Money is involved in
the prayers in the plaints,and a determination in the plamtxﬁ’
favour would entail ‘a decres for money. Moreover, the two
suits. are - closely connected, and -while in one of them} Suit No,
1517, there is a olaim for shares of the total face value of nearly

Rs. 23 18khs, in the other, Suit No. 1518, there is & olaim for large

&mounts of cash mcludmg sums of Ras. 30, 000 and Rs. 24,000,

o (woz) 26 6 Mads 502 : .(3) (1890) 17 Cal, 610. .
3) (1894) 21Cal. 832, . (4 (1898) 28 Bom, 100 -
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1908 " It has not'boen argued befors us that the learned ¥ udge, it he“‘

- Sﬂorn i had the power 'to: make the orders under appeal, ought not to
Tnlnfrévﬂ}r- have made them : and upon the n}emts of the orders I entlrely,
pas, comour with Mr, Justice Davar. - ¥ .

C "I agree, therefore, that these appeals should be dlsmxssed w1th
cos\‘s o -

: Attorneys ior the appellant Messrs. Ardeslur, Hm maayee.v

Dmsi:ow&'Go o
Attorneys for the respondent : Me.ssrs Matubba;, Jamtetram

and Madan

V-‘A'PPELLAT B QIViL.;

Bo/om Chisf Jmtzce Scott
- 1908 JYANI BEGAM AND OTHERS (ORIGINAL szmmvs), Arz Eniinré,"f v.
July 17. UMRAV BEGAM AND ANCTHER (onmxmn Dnmnmm), Rns--.
T poxpmNmd - ST T
Mahomedan Law—Widow -—Dowar- Remission: qﬁ‘ectwe mthout acvepiawce, B
by the heirs of husband—-Maney spent far the benqﬁt of ‘another —~ Ublrga- a
tzon to repay. o . R

’1"/\-:. u':\ .

-‘According to Mahomedan Law a dower is & debt and its remission by &
’wxdow without acceptance by the heirs of the husband is effeotive, ..: .. i-

It is not m every case in which a man has benefited by the mouey of -
another that an obligation to repay that money arises. - . - ;’

* Ram Tulul Singh v. Bisseswar Lall Sahooll), and Ruabon Steamaksp,
Companyv London Assuranct®), yeferred to. . : : o

- SrconD appeal from the decision of B. C. Kennedy, sttrmt '
J udge of Nésik, modifying the decree of B R Mehendale, J omb ,
Snbordmate Judge of Nésik,

. The pldintifis sued io recoyer possessmn by partmon of theu-
three-fourths share of the property described in . the, plmnt as’
- heirs of one Akbaralli from defendant 1, Akbaralh s - widow -and
from her tenant, defendant 3, with past and future psne, proﬁts

o *Seeond. Appeal No. 725 of 1507. e S
‘o (1875) L. B, 3LA.18L @ (IQOO)A c.saep 15

S e
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