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1907 does nob choose to’ withdraw the suit with :the llberty I have

QLMMUN. given him, his'suit will stand dismissed ‘with costs. throughout
- CHARAM

o Mre J innsh s says tha,t he. undertakes to w1thdraw thm smt and'
Brorna ﬁle a fresh suit at once. - o LR
StanGeR. '

“The order s to be drawn {ip 50 as to make the payment of the
costs of the smt & condition preeedent to tbe plamtﬂf 8. brmgmg
a fresh suit.. A

~ The fresh smt to be filed within-a month from thls date

- Rs, 5,000 to be desposited forthwith with the Prothonotary
for the defendant’s costs subject to the taxation of the bill. s

* Attorneys for plaintiffs: ~Messrs Khanderao, Laud & Melzta

Attomeys fox the defendant~~Mr M B Cﬁaéhta. ’

.B. N
ORIGINAL 'CIVIIL./ |

Before Sir Lawrence Jenlcms, KC.L E Chzqf Jushce, and
Mr. Justwe Batchelor. .

 TAGGANATH HIRALAL (Areotuast anp Pmmm) v TULKA
1508 : .
. February 14 o KERA AND OTHERS (RESPONDENT AND Dmnumms) * .

PractzceuInterpleader suit— Suit to redeens mortgage agamst two partw.f o
clazmmg mortguge money—Appropraate .Reluf

“When a murtgagor was abou(: to pay off the. morky uge amount to- an
‘assignee of the mortgage, the mortgigee disputed the assigument and also’
claimed to be paid the mortgage amount. Thé mortgagor theronpon filed s
suit, impleading both the morigages and assignee as defendwnts. The .
plaint contained, in substance, a claim for redemption, but. it als prayed
that the defendants should be required to interplead concerning their clsims

to the mortuage amount and that the mortgegor should be indemnified in
consequenceof the lossof the original mortga"e deed. Prxor to the: hearmg :

- the defendants agreed that the assignee was entitled to - recexve the mort- - ‘
gage aniount. - The suit was dismissed on the grounds that n¢ interpleader
suit could lie a3 the plaintiff sought an indemnity from . one of the deﬁend. ‘
ants which gave him a petsOnaI mterest in the smt On appeal

( *Sulf No 855" of 1907 Anpea,l No. 1509. .
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; Held that it was erroneous to treat the stit as only oné of mterpleader 1978
- Inasmuch as the plaint also contained i in substanes a claun for redemptxon, Ja GG AX u‘n

that was the appropmate velief \mder the elrcumstanees

TU K
’Vyvyan v V;yvg/an(l) followed. LEs SRR

. Tre plaintiff and his brother Pu:rshota.m H.u'alal Were entxtled'
in equa.l shares to a property situate at Bhatwadi in Bombay: On
 the 25th March 1895 Purshotam Hiralal mortgaged his undivided
share to the plaintift for Rs. 1,250 at 6 per. cent. per aunum ;
_ and on the 7th September 1895 Purshotam Hiralal mortoaged ,
the same to defendants 1—4, Tulka Kera and Company, for
Rs. 5,000 at 12 per-cent. per annum subjeot to the first mortgaoe '
Subsequently Purshotam Hiralal became an msolvent The
plaintiff under his’ mortgage of the 25th March 1895 advertlsed
" Purshotam lea.lal’s half share for sale and the sale was ﬁxed
for 20th February 1907. Before the sale, however, Mossrs. Payne
‘and -Company for defendants 1— 5 tendered to the plaintiff the
sum -due on the first mortgage.- Defende,nt No. 5 at that" time
~ was the ‘proposed transferes of the second mortgage from Tulks

Kera* and Cemp’any; ‘The plaintiff -accepted the proposal sug-
~ gested by Messrs. Payne and Company and the sale vsfae stopped.

- Shortly after that the Official Assignee, who was the assignee of
" the estate and effects. of Purshotam Hirelal, put up Purshotam
Hua.la.l’s half share in this property for sale and the plaintift
bought .it at such sale for Rs. 5,600 subject to the first and

- second charges, aud on the 16th March 1907 the Official Assignee

) duly executed in favour of the plaintiff a conveyance of the

insolvent’s undivided share and 1nterest m the said property
sub] eot to the said charges. .

The first defendant Tulka Kera. was the only partner of the
firm: nf Tulka Kera and Company then present in Bombay and
s by the indenture of 2nd mortgage it was expressly provided-
that such. partner or partuers of the firm of Tulka Kera and

Jompauy' as mlght for the time being be present in Bombay, E
should be entitled to execufe a reconveyance in respect of the’
2nd mortgage, the plamutf through his SOllCltOr.» offered to pay-
to the Qnd mortgfwees and then- proposed aﬂmgnee the amounts N

© 1) (1861} 4 UeG F. & J. 183,
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11908" of prmclpal interest, and costs properly due under the lst and -
m 2nd mortgages, under’ the’ behef that the ‘amount of the lst
TuLmKenA mortgage had been pald by or on behalf of the ?nd mortgagees ,

and the plaintiff wes rea.dy and wxlhng to obtain from the Ist
defendant Tulka Kera a reconveysnce of the preperty, the *

~ 5th defendant Haji Jakaria- Haji Ahmed Patel 1ommg m the
same as the proposed transferee of the 2ad mortgage.

* Mesars. Payne and Company also informed the pla.mtlﬁ’
solicitors that the orxgma.l indenture of 2nd- mortgage had-been
mislaid or was mlesmg and’ the plamuﬂ:'s solicitors therefore
proposed ‘that the 2nd mortgagees’ should exéoute a deed of )
indemnity in favour of the plamtxﬁ in respeet of the mmsmg
deeds ' '

‘At about thxs time the 2nd Srd and 4th defendants through
their attorneys informed the pla,mtlﬂ's attomeys that they did
not agree to the proposed transfer of the 2nd mortgage. to the 5th
- defendant and demanded from the plaintiff: payment.-. of the
amount due on the 2nd mortgage and - threatenad to filo a suit
against him in default.” The first defende.nt Tulka Kera in April
1907 through the attorneys of the 2nd, 3rd and 4th 'défeqd:ants;,
also wrote to the plaintiff's attorneys alleging. that he had. not
instruoted his former attorneys Messrs. Payne end Qompany to

act for him in the matter of the reconveyance and alleging that
the arrangement for a transfer-of the 2nd mortgage to the 5th
defendant had fallen through and that he was not aware that

- Messrs. Payne and Oompany had paid the amount of the first
mortgage, and demanding payment of the 2nd mortgage and
threatening to file a. suit against the plamtlﬁ in default of
payment. Messrs, Payne and Company on behalf of the 5th-
‘defendant had also written to the plamtxﬁ’e attorneys alleging
that the agreement for transfer of the 2nd mortgage was subsist-"
ing and binding and warning the plaintiff against paying the
am(mnt of the 2nd mortgage to the 2nd mortgagees R

"The plaintiff thereupon flled this suit allegmg that he h&d

‘ s,lways been roady and willing to pay to the party or parties
who might be declared properly to be entitled fo the same, the
respective amounts of the principal and-interest due in respect
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of the lst and 2nd mortgages and the mortgageee eosts thereof 1908
“and submltted that upon such payment he, was entitled to redeem ngw ATH .
_ the " undivided moiety 6f Purshotam Hiralal and’ that. he was Torxs Kani:

entitled to have a proper reconveyance executed in his favour ‘

“in respeoct thereof by the - party or partles who may be - deolared'
to be - entitled to be indewnnified by the defendantsor some of
them . in respect of the alleged loss of the original indenture
of 2nd mdrtgage but in consequence of the rival claims made to .
: the said mohey on behalf'of the ist defendant on the one hand
and the vnd, 3:d, 4th defendants and the 5th- defendant on the
other hand, he was unable to pay the same to the said defendants )
. or any of them until their claims mter se to the same sbould be
decided by the- Court.
' The plaintiff brought into Court the sum of Rs 12 442 11-0 and
allecred that he had always been wiiling s and still was willing to
pay the- costs of and incidental to the reconveyance of the - said
~ property when ascertained. He alleged that he had no interest
in the -sum of Rs. 12,422-11.0 otherwise than as & stake holder,
but rival claims had ‘been made thereto by the detendants as
before stated. ‘ ‘ ‘

'Under the aforesaid circum stances and m »the events that

have happened the plaintiff prayed as follows :— o

(a) That the defendants may be restrained by the order and wJunctlon
of this Honourable Court from taking any proceedings against the plaiatiff,
in respeet of the amonnts due on the said Is¢ and 2ud mortgages.: .

() That the said defendants may be required to interplead togethet .
concerning their claims to the 1st and ?nd mortgeges. ~ ‘

{¢) That all - necessary and proper directions may be ‘given and orders
passed for the payment to the defendant or defendants - entitled thereto of
the sum br?)ught into Court as aforesaid.

(d) That upon payment of the amounts due on the said Ist and 2nd
mortgages and the costs of and .incidental to ‘the reccnveyance thereof
when ascertained to ‘such“‘of the defendants as may be declared entitled to
- receive the same, the plaintiff and the undivided moiety of the said
" Purshotam Hiralal in the property described in Schedule A hereto’ which

has been purchased by the plaintiff may be discharged from all hablhty
in respect of the said  Ist and ‘7nd mortgages to any of the defendants
~herein. - S

(¢) That upon payment of the moneys justly due to them orany of them

the defendants or somé of them may be directed to execute in favour of the
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1908 plaintiff a proper deed ordeeds:of ‘reconveyance and a deed of indemaity ’
m (the latter at the costs of the party executing the same) ; such decd or
W aeeds if necessary to be setiled by this Honourable Court. " .
Torgs Krra. "(f) That the defendants or some of them may be ordered to pay the -
: plamhfﬁ s costs of this euit, . ~

- (g) That the plaintiff may have such further or- otber rehef a8 tbe
‘nature of ‘his case e may require

. Befnre the smb came on for hearing defendants {—4 relm—
quished their claim to be paid the amount due on. the 2nd
mortgage and admitted. the 5th defendant’s right to reeelve it. .

The 5th defendant submitted that having regard to the -
_pendency of a suil in which the rights of the 6th ‘defendent and
the other defendants could and would be properly demded the-
plaintiff was not justified in filing the suit. of mterpleader ‘He .
further alleged that the amount brought mto “ourt by the plaint~
‘iff was not sufficient to satisfy his claim in. respect’ of the st -
and 2nd mortgages respee‘m’ely

Russell J., dismissed the su1t with costs on. .the ground
“that no interplehder suit could lie (1) because the plamtltf sought
- an indemnity from one of the defendants “in respect of the 1oss -

-~ of the mortgage-deed and (2) & decres in an mterpleade\ suit
- could not be passed unless there were two active clnimants in
respect of the property.

Agamst this decision the plaintiff a'.ppealed :
~ Weldon (with Roberfson ) for the appellsnt - ,
The Court said we should-have filed a suit for redemp‘non but v
see Pyoyan v. Vyoyan®. Suit No.: 337 is filed agamst Tulka
‘Kera personaly and not against the ﬁrm “he is not sued as &
partner -
“Tavar with’ Jm;mk for respondent No. 1. .
“The plaintiff had full knowledge of Sm{; N 0. 337 of 1907.
Whleh was filed on the 17th. Apnl 1907 and in which the nghts
- of the 5th defendant and the 1st defendant would have been
deciced. In spite of this however, ‘the" plaintiff filed on inter-
pleader guit two days afterwards tha.t is on 19th Apnl 1907 1{

R 4V (1861)4:De\:r F & J 183
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' the plamhﬂ’ Wa.nted to pay oﬁ‘ the* amounts of the lst and 2nd’
mortgageea and if there was ‘any..dispute as‘to.who - should:
* receive the amount of the 2nd mortgage the proper remedy was
~ to ‘file a- ‘redemption suit: In his plaint. the plaintiff claims’
personal relief and the law is that in an .interpleader ‘suit the

597
- 1908

J mcmwm

Tm.m Kmu.

- plaintiff should mot olaim personal relief ‘and. that-he should-
have no interest in the thing claimed otherwise than as s share- :
‘holder.. . Turning to the prayers of the plaint it will be seen that
_ in prayers “D? and “E” he claims personsl relief.’ . In Bignold:
v. Audland® it 'was decided that if the plaintiff is interested in

N tha subject matter the suit shall be dismissed. © - * -

- There is also an English case Mitckell v. Hayne® in whlch it

has been held that where a plaintiff represents not merely that

he' has a lien with respect to which two other persons have:
adverse rights but that there is a further question to belitigated

- adversely between himself and one of them, tha.t is not a case of.

_interpleader. i . -
- C’hamwr for respondent No. 5.

T eNKins, 0. J.:—This i§ an appeal by the plamiuﬁ from a decree
g dlsm1<51ng h1s suit with costs on the ground that 1t is an inter--

“pleader. suit, and 8o not maintainable.-

In my opinion the learned Jud ge has been misled by the terms-'
in which the suit evidently was desonbed before him, for to-

treat it as “only a suit of interpleader is to disregard pa,ragraphs
@, &) and (g) of theprayer to the plaint. Those: paragraphs
contain in substance o claim for redewptios, and that in the

.cireumstanoces is the appropriate remedy -(cf. Vyvyan v. Vyeyan®),

The dismissal of this suit might possibly ‘result in the loss to the
plaintiff of his- nght to redeem a.nd that no one -could have
intended. ‘

The decree of the first Court must therefore be set amde. It

it now ‘conceded that the first four defendants have no -such
right as was claimed by them, and it is agreed that the princi-
pal and “interest payable to the 5th defendant up to the insti:
tution of. the‘suit “is" Rs, 2,480-3-0- on -the first mortgage and

@ (1840) 11 Sim. 23, .- @ (1824) 2 Sim_ & St. 63.

: L @ {1861) 4 De G. F. & J. 183,
31_1.6'1_s-8;;‘ T
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Rs 10, 000 6n the’ second mortgage w1th mterest at'6 pver cent on .

Trcoaxarn Bs. 1,260 from the 20th February. 1907." The only dispute is as

v ToLs Kmu.to ‘when' interest should .case to run.. I think in’ the speeml '

ciroumstances of this case that’ it did not cease on payment of

the amount into Court, but on - the -other ‘hand I hold it should
not Tun beyond the 7th of October 1507, the date of the decree
under appeal, add it. was the 5th defendant who raised the issue -
that this suit was not mamtamable, and thus delayed payment of
the mortgage money. oK v 3 N
" There must, therefore, be a decree deelanng what on t}ns basxs’

is the amount*due, the figure to be settled by the -Court if the
parties cannot agree, and  further declaring 'that the 5th-

. defendant alone is entitled to:.receive the same, and then there
-will be the usual decree for redemptmn save - that by’ consent the
 time for payment will be one month, and there must: o & direce

tion that the defendants do give at the expense of the defendants

' 1to4a good and effectusl indemnity, in- respect ‘of the loss of

the title-deed to indemnify the pleintiff, his heirs and assigns his-
and their estate and effects and the mortgaged property from

. and against all loss, costs, charges, damages a.nd expenses and

other consequences, which the plaintiff his heirs or. "agsigns of the

_ mortgage property shall or may inour, sustam or beoome ha.ble to

for or by reason of or on acoount or in respect of the loss,
- The plaintiff must pay the 5th defendant’s costs of the smt but

» not of the appeal as it was the issue ra1sed by the’ 5th defendant.y

that occasioned. the necessity.. of- thxs appeal. . It was  the
unjustifiable position taken up by. the ﬁrst four. defenda.nts that .
necessitated the suit and therefore they must bear the. plamttff’ .

" costs of it including the costs he has to pay the 5th defendant.

Tt was the issue raised by the 5th defendant that prooured the

. dismissalof the- suit and so brought about this appeal, therefore;
- half of the plaintiff’s costs of this appeal must be borne by the -

5th defendant and the other half will be bome by . the. other
defendants, .. . *

Attorneys for the plaintiff—Messrs. Little & Co.

Attorneys. for defendant_s-—Messrs Mulla &* Mul[a a.nd_

. Messrs, Payne & Co,

B. N. Eq
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