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) the maintenance of the minors. “The Aocountant-GeneraI willl '1907, —
hold the said funds 80 mvested txll the furthet order of this  pr

Cowmt. - . : . .. .. GuiBiaraxp’
’ ' ] o ' Lippar..
"~ Under all the ciroumstances of the case and ha.vmg regard to’ '

my findings I must order Dhaklibai, the petitioner, to pay the
oosts of Shantibai, and Vinayak. I eert1fy for -counsel.

Attorneys for the petitioner : Mossrs. C}utms and Motalal

.Attorneys for the oppanent.Messrs. Klmnderao, Laud_ ahd .
Mehta and Messrs. Chitnis and Motilal, SR

 B.N. L.

APPELLATE CIVL_L.

Before M. Justice Russell, Ohwaumce (acting), and Mr. Jumce Eeatan

PANDH ARINATH VISHVANATH (omicr¥ar Detswpaxt &), Asesic 1907
LANT, . GOVIND SHIVRAM (ortainar Prarnrirr), Reseonpenr. ®  Auguet 27,

Hindu Law—Mitakshara— Widow—Moveables mhem’edfrom Ims?and—-“ e *
@ift invalid, '

A Hindu w1dow ia not competent under the Mitakshara to make a gift
of moveables inherited : by her from her husband who died chlldless ard
mtestate . s

SecoNp appeal from the decision of F' X DeSouza, D stnct
Judge of Sholapur, confirming the decree of G R Gokhale, Joint
Subordinate Judge of Sholépur.

One Shivram left him surviving three sons, namely, Go_vind,

. Manohar and Gopal, who were undivided in interest. They got
their shares divided by an award of arbitrators, and on the
25th September 1897 a decree was passed in the terms of the
award. QGopal, being of unsound mind, was represented by his
eldest brother @ovind in the arbitration proceedings. Under. *
the decree, Gropal was given a specific share of the family pro-

. perty, some ornaments for his wife Gitabai and Rs. 4,350 in cash.
Gopal’s share was made over to his wife on the 1st December 1898,

~Gopsal died in September 1902 and on the 22nd Deoember

* Second Appeal No. 297 of 1906 . R
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107 following his widow Gitabai made & deed of g1ft in favour of -
Pivomanr. O0° Pandharinath Vishvanath Kumthekar (defendant 4), Gopal's-

v sister’s son, The deed of gift recited the mnear relationship of
the donee, that he was the:family priest and that he had incurred
expenses for the maintenance of the donor and her deceased
husband and for the performance of religious rites, and declared-
certain depts due by him to the deceased -amounting to Rs. 1,000 -
were remitted according to the dymg wishes of the deceased.
' On the same day Gitabai made a ~will in favourof ‘the said
Pandharinath (defendant '4) and one Pandurang Naragan
(defendant 3), a minor grandson of Manchar Shivram. Under
the will she devised the immoveable property inherited by her
from her husband in favour of the minor Pandurang absolutely,
and baquathed the movyeables in equal half shares to the said
minor Pandurang and the said Pandhannath ’ :

v,
GovIND.

~

Gitabai died in February 1904. Govind ‘Shiveam thereupon
brought the present suit as reversionary heir to recover posses- -
sion of Gopal’s estate. Govind’s brother, Manohar Shivram, -
being unwilling to join in the suit as a plantiff, was made defend-
ant 1, and as he died after the institution of the suif, his - son
Narayan was joined as defendant 2. Narayan also having died

” pending suit, his son, the said minor Pandurang, was brought on
the record as defendant 8, Yandharinath Vishvanath, the donee
under Gifabai’s deed of gift and one of the devisees under ber
will, was joined as defendant 4. Defendauts 5 and 6 were added
because they were in possession of some of the properties in suit.

_ Defendant 3 set up his title a devisee under Gitabai’s will.

Defendant 4 answered that he was entitled totho property g1ven
in gift an deviced by Gitabai under her did of gift and will..

The Subordinatd’ Judge found that Gitabai had no nght to
exeoute the deed of gift and the will, and he allowed the plantxff 8

. oldim,

" On appeal by defendant 4 the Dlstnct Judge conﬁrmed the
decree His reasons were as follows :—

N Exhlbxt 66 then is a deed oE glft pure and sxmple and the crucml pomt in
'\Lis case as to the validity of that gift raises the still unsettled question of
Hindu Law as to the competency of a widow in Western India governed by the
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) Iaw of the M1takshara to dispose by way of glft of moveables mhented from

“ber husband. As remsrked by Mr. Mayne at page 845 of his Treatise on

* 2indu Law, 6th edition, the point is one on which thers is a conflict of

judicial opinion. The authorities have been reviewed at length by Jardine,

- J in the case of Gadadhar Bhat v. Ohandrabhagabai, I. L. R, 17 Bom, 690,

in his order referring t the Full Bench the question whether under the
law of the Mitakshara a widow has power to bequeath by her will moveable

property inherited by her from her husband. The Full Bench accepting as

applicabls throughout the whole Presidency the ruling of the Privy Couneil
in the case of Bhugwandeen v Myna Baee,11 Moo. L A, 510514, thatthe
property inherited by a widow from her husband devolves on his heirs at
her death, decided that a widow had no suoh power, and to that extent over-
riled the decision in Damodarv. Purmanandas, 1. L. R. 7 Bom. 155.

* Tt must be noted that Jardine, J.,in his referring ]udgl}wnt had fglf
himself so far bound by thecurrent of the earlier Bombiy deeisions notwith.

" standing their conflict with the above Privy Couneil rulling as to concede
" that with reference to cases arising from Bombay and those districts where

the Mayukha was snpreme a wido® may have the power to bequeath by will

moveables inherited from her husband though be declined fo “follow . those h

decisions as regards districts where the Mitakshara is the primary anthority.
Bus in the later case of Skak Chamar’al Maganlal v. Doshi' Ganssh Miti-

chand, 1. L, R. 28 Bom..433, a Divisional Bench held that the earlier Sombay

~rulmgs in face of the above any Council decision could not ha,ve the

- authority clvimed for them even with recard to the former class of casea

The Full Bench ruling in 1.I.R.17 Bom. 690 left untouched the question
of the window's power of alienation duringher ife. ‘1The Privy Council while

deciding that under the la® of the Mitakshara as administered in Benares

the widow had no Iarger power of disposition over moveables than over

- jmmoveable property, intimated that in this respect there might be a differ-

v

ence between the Henares School and the law administeredin Western and
Southern India (11 Moo. I. A. 610—b514). This possible exception was
suggested in view of the ourrent of contrary decis“ions of the—Bombay and
Madras High Courts. The Madras High Court has subsequently assimilated
the law of Southern India with thg law of the Benares Schoolin this respect,
apparently overruling the previous decisions to the contrary (I, L R. 8 Mad.
290 and 806). The Bombay decisions (1 Bom. H.-C. R. 66, 8 Bom. H.C.R.
244, 7 Bom. 156, 11 Fom, 299, 16 Bom. 929, 233 have all been elaborately
reviewed by Jardine, J.,in Gadadkar’s case. I have shown now the authority

‘of those decisions has been gradually undermined. Those decisions perhaps
establish that withregard to oases arising under the Mayuklm or in Bombay -

a widow has an absolute power of disposition inter vivos over inherited move.
ables. They furnish no authority wiih regard to cases governed like the

presont by the Mitakshara law, and with reference to these the conelusion .

suggested by Jardine; J.,is that the widow must preserve the capital unlesy
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the expendlture of it is necessltated by the msuﬂicxency of the mcome to
provide for her main‘enance, subject, nevertheless, to a power to dispose of
a moderate portion.: for’ works . of piety, her power of disposition over -
moveablesbemg thus placed on a per with her power over Jmmov‘eables. '

. TIs this view of the law is ‘correot, it is clear “that the deed of glft
(Exhlblt 65) could pass no mterest to defenaant 4.

Desenda,nt 4 preferred a second appeal

J.E. Gharpure- appeared for the- appellant " (defendant 4) :—

E The question is whether Gitabaiy who -was a Hindu widow in

possession of her husband’s property, was entitled to make a gift
of his moveables. “We contend that she had full’ power to do so
and our contention is. fortified by & uniform series of decisions
which are all one way: Goolabv. Phool), Bezhur-'v.. Base
Lukmee'®, Vinayek Anundrao v:. Luzumeebace®, Narsappa v.
Sakharam“)' Tulparam - Morarfi V. Ma_t{m)‘adas‘"", Balvantrav

© Purshotam®, Naray(m Babaﬁ 'v. Nana  Maaohar®™,
Haulal Harjwandas . " Pranvalavdas®, Gandki ~Maganial v.
Bai Jadal®, Gadadhar Bhat . ”handrabkajabaz(m) See alee

Strange s Hindu Law, Vol. I, p. 246. v LT

LHEATON, J. :—Is not the' pr0poextlon laid down in these crases

 shaken by Chamanlal v. Qanesh Motichandih ? ]

We submit not. That ruling and Gadadhar Bhat v. Gkandm-—

bhagabai(1?) leave the questxon of giving away unaffected. -

The decision in Bkngwandeen Doobey v. Myna Baeet® rehed on
by the lower Courts makes an express reservation so far as this
Presidendy is ooncerned See also- Muasumat Thakoor Deyhee. v.

- Rai Baluk Ram(9),

The poslhon of females in Westem Indla. is far dxfferent from
that in other parts and a long course of decisions has deliberately
given them a latitude in pursuance of the.past trad1t1ons whlch
it is no longer open to the Court to set aside, '

. @ (1816)1 com. 173, . . . .(B1(1888) 16Bom 239.

(® (1863) 1 Bom. H. C. R. 68, . ;._m()ssg) 34 Bom. 193.
. () (1861) ) Bom H.O.R.117. - 7 (10) (1892) 17 Bom. 690,
4 (1859) 6 Bom. H.C.R.A.0.1.216 @) (1904) 28 Bom. 463. -
_-(5) (1881) b Bom. 662. ~ . . . . (% (1892) 17 Bom. 690. }
() (1872)  Bom, H.C.R.99, -~ (% (1867)11 M. L. A, 487atp 504

@ (1870) 7-Bom, H.C.B. A.C. J. 163, (4. (1866) 11 M. L. A, 189.
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[RUSSELL, Ag. C. J. —Are there any tet‘m in support of th1s '

. propomtlon ]

e There are texts The Mltakshara, [I verse 143 Sansknt
Stoke’s Hincu' Law Books, p. 848; Mandllk’ ‘Hindu Law, p. 77,
lines 11—-20; the Vlrmltrodaya, Sanskrit, Chap IIT, .p. 56
" pares. 1 and*2; Katyay ana cited and discussed in V1vada.ch1nta.-
" mani in Tagore s translation, p. 261 Sanskut passages at p-. 218
~of the Bombay ed1t1on

L G 8, Rao appeared for the reepondent (plamt:ft‘)‘ -—The boxts

“which relate to the widow’ 8 estate in property.inhkerited from her

“husband, are ohleﬂy those of Katyayana and Narada. The text

from 'Mahébharat is also.to ‘the same effect: Colebrooke’s Digest,
* verses 477,402; Maynes Hindu Law, section 607. l‘hese toxts
clearly show that a ohlldless widow is to Znjoy the estate frugally
_ for her life but not to waste it -or dispose of it in any way she
“pleases. Katyayana’s text makes a distinction between property
“given to & wife by her husband and property inkerited by 2 widow
“from her husband, In the former case she may dispose of it at
- pleasure after her husband’s death if it be moveable, but in the
- “latter case no dietinction'is made between moveables end im-

moveables, She takes a qualified and restricted estate in both .

kinds of property. There is mothing, in the toxts or the com-
mentaries which confers on the widow. »lalrger powers of disposal
“over moveables than immoveables. - Under the Mitakshara pro-
~-perty inherited from her husband would no doubt, be treated as
her Stridhan. But it does not follow from this that she acquires

an absolute power of disposal -over such property. - An absolute -

‘power. of disposal is not under the Mitakshara an essential
“incident of ownershlp Acoordmg to Chapter I, section 1, pl 2
»'rof the: Mitakehara even the father, who is the head of the
~family, is subject to the control of his sons with' respect to im-

‘moveable property whether ancestral or self-acquired, and though .

he has larger powers of disposal over the moveables, he cannot
make an unequal division of the moveables between his ~sons :
Lakshaman Dada Naik v. Ramchan.ra Dada Naik(l). - 8o too
. under pl 29 no other coparcener can ahenate famlly property

(1) (1880)L R.71L A 181.
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1907 except for, 8 legal neeessrty As Mayne remarks “restrlotlon is
4————*“‘ the rnle, absolute power the exception.” " "I'here ig, \therefore, o
P“ﬁgﬁm ground for contendma that the Mrtakshara allows to the w1dow
~an uncontrolled power of dlsposal over moveables inherited from
her husband merely because - such’ property. is- séridhan: Vum-

rangamv L'zkslm/mm(” B}mgzrt}ubaz v. Rahnufirao™®,

Turmng to the Mayukha, Chapter IV, section 8, pl 4 11;
will be seen-that in discussing the widow’ s right of inheritance ~
Nilakanth refers to Katyayara’s text and lays down that a widow
‘ may give money .or‘other: moveable property for. rehgrous and
other meritorious Ob]eots but " not’ Bamhs, Oharcms or swindlers.
This‘ shows that ‘she is not to waste or fritter® away her hug- .
band’s wealth in any way she likes - Moreover Nilakanth applies °
Katyayana’s text both to moveable and immoveable property, so

" that the restrictioué apply to both kinds of property. Oue fails
to find a single passage “in the Mayukha which confers on the -
widow an absolute power of dlsposal over moveables inherited -
from her husband. ‘

g
" (XOVIND,

The presenb case is governed by the Mitakshara. Out of the

numerous cases cited, only oue was dec1ded under the Mtakshara

_ namely, Narsappa v. Sakharam®.  But that case relates to the
mother’s estate and her alienation of immoveable property ° 1n-
herited from her son. It does not touch the present question.
As to the other cases oxted !hey are decided under the. Mayukha,
and only one of them has & direct bearing on this case: Bechur .
v. Baece Lukmee®, whilst in Pranjeevandas v, Dewcooverbaee“),
Navalram v. Nandkishor 9, Vinayek Anundrao v. Luztimeebace™
and T4 ljoram Morarji v. Mathuradas®, the observations of the

~ Court are obiter dicta. . The authority of these cases appears to be
shaken by the later decisions of this Court in Qadadhar Bhat .

. Chandrabhagabai® and Chamanlal v. Ganesh Motichand\, On
the other hand so far as the Mltakshara is conoerned the

() (1871) 8 Bow. H.C. R 0. .3, 244 ® (1859) 1 Eom. H. C.R. 130.

at p. 2€6 - ' . ) (1%65) 1 Bom. H. C. R. 209,
(2) (1886) 11 Bom. 309, . (M (1861} 1 Bom. H, C. B, 117.
(3) “1%39) 6 Bom. H. 0. R. A, C.J. 215, (8 (1881) 6 Bom. 662.
0] (1863)1 Bom. H. C. R. 56, ©) (1892)17 Bom. 690

(10) (1904) 28 Bom. 453.
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questxon ] authontatwely demded by the any Oounoxl
‘in Bﬁugavandem V. Myna. Baée's’ cage(®), “The Testrictions - ong

‘widow’s power.. of alienation are - mseparable from her éstate; -

_ The Collector o Masuhpalam v. . Cavaly Vencata Narramapuh( ),
. and the reasons are obvious. - Her position is .one of deperderice.
"She is enjoined to lead an ascetio life for -the benefit of her
- husband’s soul and the property which she inherits—at - best the

oorpus—-ls to be preserved for the benefit of her husband’s heirs,

It the moveables were her absolute property, they would pass

‘on her death to her heirs, but' they "do ‘not: Jllussumat Thakoor -
. Deyhee v. Rai Baluk Ram ®, Hayilal Harjivandas v Pranvalavs

 das*), Becondly, if they were her absolute property, they would

- beliable to satisfy her debts in:the hands of the reversionary
heirs,but’ that . is not’ the cace: Bai' Jamna v. Baishankar®.

- Thirdly, if they were at her absolute dispesal, she would be ‘com-

~ petent” to will them away. But it is now settled law that she
" has no such power under the Mitakshara or under the Mayukha :

1907

anmax. .
NATR
.GoviNp, -

‘Gadadhar Blmt v O/zandrabkagabm“‘) and Clzamanlal\v G‘anesh '

' Motwhana(” RS
. If shie cannot make 8 w1ll she cannot also make a g1ft tnter

vivos of such property. Reguests stand substantially on the same

footing as gifts. Wills may generally he regarded as gifts in
futuro to take effect upon death. ‘The law of wills is a develop-
_-ment of the law of gifts: Jatindra Mohan Tagore v. Ganendra
Mohan Tagore'®, Bai Motivahoo v, Mamoobai®. The testamentary
power of a Hindu being co-extensive with his power of making
gifts, it follows that ‘& widow is as incompetent to make a gift
- as she is to make a will of moveable property mhented ftom
her husband. . .

Glarpure in reply :—Under the Mltakshara there 1s no analogy
between a father as manager and a widow. The former is a
trustee for the other members : A:mamalaz Glzetty v. Murugasa

O’hetty(“’) Mayne’s Hmdu La.w, pp- 372, 435, 438. A.w1dow is

(1)-(1867) 11 M. I, A. 487, - (6) (1892) 17 Bom. 690,

) (1861) 8 M. I, A. 629 at p. 56L °© () (1904) 28 Bom. 453,

,(8) (1866) 11 M. I, A. 189, . (8 (1872)9 Ben. L. B. 377."
(9 (1888) 16 Bom. 229, - - (9 (1897) L. B.241. A. 93,
() (1891) 16 Bom. 283, = - (% (1908) 26 Mad, 544, -

©1639-3
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under no such obhgatlon, Mayne 8 Hmdu Law, PP- 818 840 841
Her power is absolute within the limits preseribed by law. As

is a general rule and does not affect questions arising ia 8 Court' :

“of law : Sreemuity. Puddo Monee Dossee v. Dwarka Nath Btsmasm
: Bmam v. Rup ,S'mg};(z)

The Hindu theory i is that the foe is the half of her husband 8

person and represents him fully after his death, V1rm1trodaya,
p- 141,8e0.4; West and Bithlor, pp. .90,91 (note), pp. 95, 312,313, -
, 314 777 .and 1158. . It was urged that ‘the cases .we: relied on*

were cases, under the Mayukha excepting one and the preaent
0ase be_;pg@under the Mlta.!:shara, they, have no ‘bmd_mg forcev 7
But a_reference .to any of. those cases will -show thatall the .

* toxts have been: referred to and considered and the law laid- down .

therein is papphoable to this- Presxdenoy With- respeot to'the .
relative position of the Ma.yukha. and the M1takshara. ‘goe Krishe .

 naji v. Pandurang®), Blzag:ratlubm 12 Ka/mujwav(‘) Both under -

the Mitakshara and the Mayukha a- widow cannot .will -away, -.
still under the Mayukha she can giye, It would be strange to..
contend that under the Mitakshara, which gives a very wide -

~ range to the word stndhan, a w1dow ha.s no power to glve awa.y o
moveables. - - A

With respeci; to the argument tha.t the power of glvmg away =

inter vivos and that of willing away are co-extensive, see Turg .
. Chand v, Reeb Ram(’” Nagalutchmee Ummal V. Gopoo Nudara}a ‘

Chatty®. :
~ RussgLi, Actmg C. J. —The questlon in this case is Whether.l
a deceased Hindu widow, governed by the Mitekshara, is
competont to make a gift of moveables inherited by her from :

_her husband, who died childless and mtestate -
"~ The appeal comes up from Sholapur.

" The- facts are simple. There were three brothers, the plamtlﬁj
@ovind Shivram, defendant 1 Manohar, and one Gopal, husband -

" of Gitabai On the 25th September 1897 & decree for Dartltlon :

(n (1876) 26 W R. 335 (Civ. Rul)) ) (1886) 11 Bom. 285

(2) (1890) 12 All. 558, © o« (%) (1866) 3 Mad. H. 0 R 60. '

(%) (1:76) 12 Bom, I, O. B. 85.  (6) (1856) 6.M. IL. A, 309 ut p. 345
: (para 3)



V;fvonb xxx’r 3 ‘ ’BoM‘PAY SERIES.

“:between them was passed on an award' (Exh1b1t 40) Gopal bemg
-of unsound mind was represented by the plaintiff in the" arbitra-

,tlon proceedtngs Under that deeree Gopal was given a spemﬁo-

.share in’ the family propertyaconsmtmg of a. house, SOme -ornas-.
ments for his wife and about Rs. 4,000 in oash ; and on the 1st of

‘Decomber 1898 his share was handed over to his wife Gxtabm,"r
see Exhibit 71. ~Gopal died in September 1902 and on the 22nd -
‘of Décember "1802 .Gitabai, his widow, executed a dOcument .
'Exhibit'35, in favour of the defendant. 4, a ‘nephew of :Gopal’s;-
That dooument recltes that in consideration of his near relation:

ship, b h1s being the fa.mlly priest and the fact that he:had- incur-<
~red expenses for the mainténance of herself and her hushand for
~the .Iast five years and ‘for the performance of. rehgxous rites,
“certain debts due by’ him to hér. deceased: husband amountmg to -
" Rs. 1,000 were thereby.remitted’ aooordmg to the" dying Wishes of
" her husband.” The document voncludes as follows' g Therefcre
as my deceased husband has directed-nie-to “make a glft of * thls
*our debt to you, and as you are &- relation and Upadya—(family
" preceptor) of my deceased.’ husband—thus for several reasons
- ‘having looked at ‘it from the point..of view of my interestss
worldly as well as religious; and after consideration of the whole,
I have glven ‘the above property in Dana and gift.” ~On the
- same day she made a will, Exh1b1t 66"m favour of defendant 4
‘end 2 grandson of defendant 1, a minor Pandumng defendant 3,
. Whereby she -devised -the. 1mmoveab1e property she iuherited
“from her husband to the minof Pandurang absolutely ‘and
- bequeathed the moveables in equal ‘half shares hetween Pandu.-"

- rang and defendant 4. The second defendant in the case was the

son of defendant 1, who died after the institution of the suit, and
the third defendant was his grandson, ‘Defendants 5 and 6 were
- added as defendsnts as they were said to be in possession of some
of the property specified in the list annexed to the plaint, .
. Gita died in February 1904, and the plaintiff prayed that the
property specified in his: ‘plaint, together with Gopal Shivram’s
,:, ornaments and other articles in defendant 4’s possession and- the
. 'debts due to him’ by.the latter be divided and an equal half
. share awarded to the plamtxﬁ but as-above pointed out, .the only
' defenee in th1s appeal that we are- ooncerned, Wlth is that of

gy |
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defendant 4 ‘who resmts the olalm on the strength of the deed,
Exhibit 65 éxecuted in hls favour by . Gita, ’l‘hat deed, 1o
doubt, was drawn up by 'a person baving a little knowledge
- but it is proverbxal that that is & dangerous thing, for although
it recites that the rem1ssxon of defendant 4’s debts’ to Gite's

“husband was’ glven in pursuance of his duecfnons it has been .,
‘found as a faot in both Courts that that- “statement was untrue, -

‘and the draftsman of the deed evidently accidentally omitted t6.
~bear in mind the fact that Gita’s husband hed been & lunatio

for many years.

~In the first plaee it is to be observed that moveable property
iuherited’ by the widow from her hushaud eannot now—after &°
great deal of discission-~be considered. as her Stridhan strietly -

- s0 called. This point must now be considered as sottled—see Sieo .

Shankar. Lal v. Debs Salmc(” where the Privy Council say: ¢ The

::demsxon of the ngh Court was based upon the text of the Mitak-

shara, which seems to make, all property taken by a woman by
inheritance her Stndhan with .41l the incidents which belong to

that ‘kind of absolute property, al;gi to make:;t desoend as such

primarily to females, and in the speoial line prescribed for Stri- -
dhan strictly so-called. It cannot now be contended that the rule.
thus derived from the Mitakshara is law as to inherited "property
generally. The cases of Mussumaé- Thakoor Deyhee v. Rai
Baluk Ram®, Bhugwandeen Doobey v, Myna Baee®), and Chotay
Lalt v.” Chunno Lall¥, all of them Benares cases, as- well a8
Mutta Vaduganadia Teper v, Dorasmga Zever®, and Ra_/a,
Chelikini Venkayyamma Garu v, Raja Chelikani Venkatdmmanag-
yamma'®, place it beyond doubt that property inherited by a-
women from a male is not" her abosolute property, and passes on
her death, not to her Stndhan heirs, but to the heirs of the male
person from whom she inherited it "
.. Again, in Lal Sheo Fertab Bahdur Smgh v. Allahabad Bank®,

thelr Lordships say: “In the present case their Lordshlps have
had the advantage of heanng a full argument upon both sides.

(¥ (1903) L. B.30 L A, 202 atp 206. (4 (1878)]3 R.6T. A. 16.-

“'i3) (1866)11 M. 1. A.139.  .® (1831) L.R.8L A.90.

) (1867) M. LA -5 ° 5 ©(192)L R 29 LA xea'
. © @ (1903) L. B. 30 L A. 202 2 p. 218 e

1y
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o The argument for the appellant was to the eifeot that the alleged‘
- power of the lady’ to alienate in-the present oase could be based
. Oply npon 'the literal ,mtex pretatxon of the \Altakshara, ‘which: geems

‘to " make all property ‘inherited by & woman her Siridhan in the
- striot sense of the term with all the incidents of such  property, ..
, moludmg the free power of alienation ; that that view of the .
,Benares law had alrea.dy been negatwed by this- Commltee in .
“the care of property mheuted from a male; that mhentanee from

‘males ang, that from females . could not ‘be dlﬂerently treated

~and ‘that . the authorities.in most parts of India were to the eﬂect ,

that what a woman has mhented from ‘4 woman she’ does ‘not
hold" as “her absolute and alienable estate, but for a qualified
estate, with reverter after-her death to the héirs of her predecessor-
in title.. 1He argument ‘6n' the .other: ‘side ‘was  based striotly
upon the text: of -the’ Mltakshara, but "it was oontend_ed that a

distinetion should properly be drawn between - property 1nher1ted

, from males and - ‘that mhented from females; and an’ endeavour
. was made to show that fhe decisions in “various provmees in
India’ applymg the doetrme of. reverter to suoh cases were wrong.
“On the present pomt as on that’ arising in the previous case, it .is
too late to contend for the literal meaning of the Mitakshara to

' the full'extent, The previous decisions of this Committee bave '

~ established that, under the Benares law;. what a woman takes
by inheritance from a ‘male she takes not absolutely, but-for &
qualified estate alienable only under the oondltxons appheuble to
such an estate.” © - . : a

" How far ‘these two opinions of the Prlvy Counoxl may aﬁeot
‘the reoogmzed rule in Bombay. that female heirs, except thoge
who come into the family of the propositus by marriage, take
absolute interests—a ' question, which was expressly left open by
Sir L. Jenkms, C. J., in Bhau v." Raghunath®, does not arise in

 the preset case, But these opinions of the Privy Council in our:

,-]udgment have an important bearing on the question before us.

_ The'texts on the question are to be found at page 6595 of Colo-

brooke s Hindu Law, Vol.JI:—* Narada :—Property given to her

» by her hushand through pure aﬂeotion,' she may -enjoy at her_

, “(1)+(1905) 30 Bom, 237, see-alzo Gulappav Tayawa, 318om. 453 9 Bom.
L R. 834, Chandavnrkar. J .
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pleasure after his death or may g1ve “it “away, exeept land or'

PANDHARI- houses.” “Catyayana.——What s woman has received as a gift

from: her Trusband, she may dispose of at pleasure after his death,
if it -be moveable ; but, as long ‘a he lives, let her preserve it with ~

. frugahty ; or she may commit it to his family, 2. The childless

widow," preservmg inviolate the bed of her lord, and strietly.

.- obedient to her spiritual‘parents, may frugally enjoy the. estate-‘
‘ untﬂ she die’; after her, the legal heirs shall take it.” '

NN It w111 be observed tha.t these two texts refer to what ha.s been E

L.

. gweu to a :woman as a gift by her husband, not inherited by
‘ her-on her death and in the second paragraph of Catyayan& the

,ohlldless w1dow may frugally en]oy the estate until she die.. - .~ .

Agam in the Vyavahara Mayukha, ‘Chapter IV, section 8
olause 41~ Ag to the text of Catyayana—¢After the death of
the husband the widow, preseerg the honour of the family, ghall
obtain the shares of her husband, S0 long as. she lives; but she
has not property therein, to the extent of gift, mortgage, orsale’;

it is & ‘prohibition of gift of money, 'Or the like, to the: Bandl,

Chara.na, and the like swmdlers wo

The ]udgment of the first Court herein which deals w1th the v
relatlons between Gita and defendant 4 contains some grounds,
at all events, for the conolusion that this text mlght p0ss1bly be
held apphoable ' ‘ "

The next question to cons1der is: What is the pnnclple applfc-'
able to, the restriction sought to be imposed on the power of the
widow over inherited moveable property ?

" The any Council i in’ Bhugwundeen Doobey v. .Myna Baee“’\

N thus give the principle :—* The reasons for the restrictions which

‘the Hxndu Law imposes on the widow’s dominion over her
inheritance from her husband, whether founded on her natural

. dependence on others, her duty to lead an ascetic life, ‘or on the

impolicy. of allowing the wealth of one family to pass to another,

~‘are as’ apphcable to personal property invested so as to-yield an
income as they are toland.. The more ancient bexts 1mportmg

" (1867) 1 it. L A 487 nt‘ ;;.' 518,
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the restrwtmn -are. geneml JIt lies on those who assert thet
- moveable property is.not subject to_ the restriction to establish-
that exoeptmn to the genemhty of the rule.”

F:"'*‘;r » Agam in The. Oollector of Masuhpatam v Oavaly wVenaata
 Narrainapah 0), their Lordship suy: ¢TIt is not merely for the

- 1907

PANDHARI- .

‘ m'm L
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protéction 'of ‘the “material interests ‘of her’ husband’s relations

:that the fetter on the widow’s power is~imposed.* Numberless
“authorities, from Manu downwards, may-be cited to show that,

:according to the: prinoiples of Hindu Law, the proper state of' K
", @very woman is one of tutelage that they always zequire proteo-.

“tion and are never -fit “for: independence. Sir Thomas Strange-

“(see Strange on Hindu Law, Vol I, p. 242) ‘cites the authorily
~of Manu :for the ‘propcsition that, if-a woman have no other

~controller or protector, the King should control or' protect her,

~Again, all the authorities: concur in showing” tha.t aecordmg to
the principles ¢ of Hindu Law,’ ‘the life of a widow is to be one of

“ancetio Privation (2, Colebrook’s Digest, 459) Hence, probably, -

it gave her a power of dxeposltmn for rehgmus, which it denied
-to her for other purposes.”: These principles do not seem to- be
"eonsistent with the dootrine that, on the failure of heirs, a widow

- becomes completely emancipated ; perfectly- uncontrolled in the .

““disposal of her property ;. and free to squander her mhented
wealth for the purposes of selfish enjoymens, . . . . Their

I.ordshlps dre of opinion that the restrictions on 'a Hindu
widow’s power. of alienation are inseparable from her estate,

_and that their existence does not depend on ths.t of he:rs oapable
, of takmg on her death » S

Further in V ymrangam v. Lakshuman (2) there isa passage m '.

VVestr J.’s judgment (which is too long to quote in full hero)
- ghowinz ‘how :the Hmdu Law—like other systems of ]um-
prudenoe—never treated women as independent.

‘This being g0, it must be borne in mind that the rxght of .

ehso!ute disposition did not enter into Vijnaneshwara’s concep-.

tlon of the‘ essentw.ls of ownershlp— Vmarangam v. Lakclmman .

-,

\1) (1861) 8 M. I A 529 at ® (1871)8 Bom .G R 0 C J._‘

P61, - 244atp 265. \
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The Full Benoh in Bhay:rtkzbaa v, Kahnuﬂrav“’ By 88. follows

. The eompleteness of a woman ] estate in property taken by
inheritance does mot ‘necessarily involve complete mdependenoe
in dealing with it. -The Mitakshara -is careful - to: demonstrate

_ that dependence is as consistent with full ownership in the case of

e woman as of a child; and it seems likely that Vijnaneshwara

:looked to .this dependence as a safeguard for the enlarged estate

which he assigned to women.”.—8ee also West and Biihler, 3rd

- Edn., pp. 318—320;- Mandlik, pp. 365367 ; Jolly’s. H. L,

pp. 261, 252 ; Sarvadhikari “H. L., 271-—279 ; Manu, Chap. V,
vv. 147—149; Chap, IX, vv. 1 and 2; Namda—-Sacred Books of
the East, p. 49. And as said by Peel, O, J., in Hurrydoss Dutt A
Rungunmoney Dossee®, The mcapaelty to alienate is not in-any
‘way inconsistent Wlth an inheritance.” And in thelatest case on

 the subject— Bhau v. Raghuneth,"”j-ﬂt was held that except in the
‘kind of stridhan‘known as Satidayika, a woman’s power of disposal

over her stridhan is during coverture subject to her husband’s.
consent and witheut such corsent she cannot bequeath it by will

, when she is survived by her husband, who i is not shown ever: to

‘ he.ve consented to the mll

Then as regards the dmtmctmn whmh hes been made in Westa.

" ern India between the woman’s power over moveables as distin-

gu1sbed from 1mmoveables, it seems to. us that we must take
these words in the ancient toxts with their meamng, so far as we
can arnve at it, in the days of those texts and the commentanes
on them, If we take the expressions as identical with the’

_elaborate and techmcal meanings given to immoveables and
.moveables by modern English and Anglo-Indian Law we are apt
" to fail to realize and apply the underlying spirit of the Hindu-

 Law. On this point West, J.; in Vijiarangam v.. Lakshuman®)

says: " “It seems a reasonable inference from these aund other
authorities that,” as to immoveable property at any rate--and

. with immoveable pr0perty, according to the Hindu' Law, is classed-

every kind of. property producmg & periodical moome—-the

(1) (1886) ll Bom. 286 at p-819. ® (1905) 30 Bom, 219. -
- (1851) 2 Tay. & B. 279'at () (1871) 8 Bom. H.C. R. o C.J
pp. 281,282, - t ot d4datp.266. 1
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woman’s. ownershlp is. sub]eet to the ‘control of -her nusband and
of .the other persons interested in the preservation of the estate, P

“and that it cannot be needlessly dissipated at her moTe caprice,’”

" Before .we refer to the cases whioh are cited to us by Mr.

‘Gharpure for defendant 4, we must ‘mention a very strong point
»

~mede by Mr, Rao in his admirable argument for the plaintiff,: -
~ and thatis that even in the Mayukha there is .not a text which
distirotly and definitely supports the widow’s absolute dominion’

and power over moveables inherited from her husband.- . Mr.

Gharpure in his reply was forced to admit this, but he tried to

get over the point by referring to Mandlik’s Meyukha, p. 77,

line 20. - There it is said, “As for this text .of Brahaspati:—

- “Whatever property, whether pledged or of any other kind, [the
‘husband] possessed after lelSlOl], that the wife shall enjoy after

~ the death of - her husband with’ “the .excoption. ‘of immoveable

property o W e el ’1‘h1§ refers {o a wife havmg no daugh-
ter . . .“;.’ S ol - o o

¥ v

7 It is, we thmk very mgmﬁcant that the word there used xs

| en]oy—not “ glve away or dispose of.”’

,lby her from her husband. Jardine, J., in referring the case

- Mr. Gharpure reforred us to 8 number of cases: Beohur v. Baee

Lukmee(‘) Nagalram v. Nundlctshor(z) Pranjeevandas v. Dewéovoper.

Lace®, Nar 8appa V. Sakharam®, but as pointed out by Mr. Reoall
except Narsappa v. Sakharam® are under the Mayukha, and .this
latter case by its refererice to the cases in 1 Bom. H. O, R,,
appears to have been dec).ded more with regard to that tban to
the Mltakshara. '

- 'We do not, however, thmk 1t necessaryto go baok further.‘ :

1907 -
ANDHARI-
NATH ™

v, P
Govinb., -

thau/the Full Bench decision in Gadadhar . Bhat v, Chandrabhaga-

bai®, where it was held that under the law of Mitakshara .a -

widow has no power.to bequeath moveable property inherited

discussed -elaborately all the authorities then bearing upon. it, ahd

the result of the \deemon is thus glven by Sargent, C J at,

(1) (1863) 1 Bom. H. C. B 586, (-")(1859) 1 Bom H.C. 1!]38
@ (1565) 1 Bom, H. C.R.208. = - (4 (18569)6 ] Bom, H.C.R. A, C.J. 215
. ® (1592) 17 Bom. 690. S
B 16394
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‘ " regard to the devolution of the moveables so inherited, and to. -

'1. MHE INDIAN.LAW REPORIS. - tVOL.‘XXan

“page 7U1:—*In this state of the suthoritiés, we think that the-
ruling -of the Privy Couneil, that the property inherited-bya -
‘widow from "her husband "devolves' on. his heirs at her death,

must have effect given to it throughout the Presidency with -

~that extent, lf the decision in Damodary. Purminandas®, is to,

- be regarded as necessarily giving the moveables that remain to v
‘the widow’s heirs, it .must be treated as of no authority.

Asiummg then, a8 we think we must, that the moveables exist-

* ing at the time of the widow’s death devolve, by inherifance, on

* her husband’s heirs, we think the widow’s power of alienation -

over the moveables eannot be regardéd as including the power of

fwnllmg them away at her death so as to displace the right of

inheritance by her husband’s heirs. We must, therefore, answer .

‘the questwn referred tousin the negative.”

That case was followed in Chamanialv. Ganesh Momhand(“‘)

_ where it was held that even under the Mayukha a widow has. no -

testamentary power of dlsposxtlon over moveables whxch have

- beeu mhented by her from her husband

Now, . 8»1th01Igh no doubt, as the Privy Couno11 say in Rat

- Bishen v. Mussumat Asmaida Koer®, there may be adtst:nctmn ‘
‘between a gift inter vizos by deed, which operates at once, and &

testameéntary gift, which takes effect from the death of. the
testator, it must be remarked that in that case the dooument was

in the nature of a famﬂy settlement. Still it must now be taken
as woll settled that by Hindu Law the analogy between gifts

- inter vivos and" gifts by will is complete ~see the cases referred to
. in'Trevelyan on Hindu Wills, 'pagé 33; and Mayne, 7th Editions

ppage 653; and' Bai Motivahoo v. Bm Mamoabuz 95 and Seif/,
.;Mulclmndv Bai Maticha®, = - . S

Further, it is to be observed that in Hamlal H‘arjwandasv

“Pranvalavdas Par bhudas®, and Bai Jamnav. Bﬁmsimn/cm (0, which
‘Were, however, decided before Gadadbarbﬁat v C’lmndrabbagabaom '

m (1883) 7 Bom. 156. _ 0] (189'7) L.R.24 L A. 105,
(2) (1904) 28 Bom. 463 . 7 .(9(1883) TBom. 491 atp 498,
. '®(1884) L. R.11L A.164at p. 177 " (1888) 16 Bom, 229,

() (1891) 16 Bom. 938,
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: ;lt was held that" ‘moveable property mnented from her husband

5
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ﬁby a Hindu widow, if not disposed of by her, passes to the next PANDEARL

. heirg’ of her husband -on her death, and that such property was

~not her. personal property liable in' their bands for her debts.

These ~decisions. certainly are not consistent with an absolute
- power over inherited moveables on the part of a widow. - - -

NATH -

[
GoviNp.

“The Madras H1gh Oourt has lately held, though (as My, Mayne

: says, 7th Fdition, yage 569) without noticing the decisions of
" the Sudder Court to the contrary, that the restrictions upon

a widow's estate apply to moveable as well as to immoveable -
property—Narasimha . Venkatadri(l) ; Buchi <Ramag/ya_ Y'\

Jagapath1 @,

Lastly, 1t is clear from the argument of Mr. Maynes Hmdu |

: Law, 7th Edition, pages 869, 870, 871, that he supports the view
’ of this question of. law which we have above put forward. - ~

Seemg the enormous wealth’ whioh Hindus in- India hold ina’
'form of moveable property, e.g., Government Paper, stocks and

shares, which was unknown to the ancient text :writers and .

¢ commentators, it is perhaps as well that the law should be as'wé-
‘hold it is, and that their widows should not have an uncontrolled
'power of “disposition in respeot. thereof after the death of theu'
- husbands. - Possibly ‘with the spread .of education - amongst and
“the general emancipation of, their women, they may be led to

~‘call in ald the relief of Legislature.
. ‘1‘,
We conﬁrm the decree with costs ,

HEA'roN, J. —-I will state a8 bueﬂ} as Iioan'nif reasons for

‘holdmo ‘that this appeal should" be dlsmlssed Many decided

" ‘oages have been referred to and considered. Most of them are

‘mentioned in the judgments of the lower Courts ‘and that of the

learned Chief J'ustme and need not be furbher dlscussed m )

" detall

appellant) seeks to uphold, was based on the alleged absolute
power of a mdow to dxspose by gxft of moveables inherited from.:
: L EETRINE D
“m (1885)8 Mad 200.. RN @ (1884.)8Mad 304. '

In thlS Court the vahdlty of the glft whwh defendant 4 (the —f\
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her husband It 'was not contended ‘and’ after the ﬁndmgs of' ‘
fact arrived at by both the Tower Courts it could not be eon-
tended, that there’ was anything in  the circumstances of the
-particular- gift -which would render ‘it valid, if the widow has not
this absolute power. - In this ¢ case, ‘therefore, we are not cﬁlled
on to'say hew far the widow’s power of disposal is” fettered ; but

" merely to decide whether or not it is absolute. On that point I -
‘have no doubt-as to the answer; her power to dispose of move-

‘ . ables inherited from. her deceased husband is-not absohite.

» The argument to the contrury is. not based on unamblguous
fexts in the Smritis or the books of the commentators.. Such
texts as oan be found are admittedly matters of conf;roversy'.‘

" But we do know that according both to the letter and spirit of .

the Hindu Law the widow is a dependent. . In the other parts of
India than Bombay approval. has been refused to the doctrine
that she has absolute power in -disposing of moveables inherited
from her husband. . That dootrine is not approved by the Privy"
Council a5 appears. from the guotations read by the learned
Ohlef Justice. It -is not, I-believe, approved by the sentiment of
modern Hindu even in Western India. It is certainly an un-
desirable doctrine even 'at. the present time. For, to give &
widow absolute control over valuable property is to expose her .
to the .sehemes of plaumble but unscrupulous persons. If a
concrete 1lluatrat10n be desxred it is furnished by this very case; -
for we may fairly assume that the truth is represented by the
facts found by the first Court after & most careful and intelli- -
gent analysis of the evidence and not seriously attacked in
appeal. . The only matter, so far as [ can understand, in support

~ of that dootrine is a series of reported cases begiuping with_

Pranjeevandas v. .Deu'coorerbaee“) and ending with Damodar Ma- -

- dhowyi v. Pur manandas(ﬁ) . Inthe earliest of these cases the widow

is held to have “uncontrolled power over the moveable estate.”

- In Bechur Bhugwan’s case® the phrase used was  absolute power -
" over moveable property.”’ Since then the phrase has usually

been “ absolute" but the, meanmg is substa.utmlly the same

m (1359) lBom H.C.R.130, () (18:3)7 Bom. 156

_® (1863)1 Bom, H. C. R.66. . = G
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,whether that word or “uncontrolled” be used There oan, I . 1907,
.-think, .be no doubt what Was, meant by “absolutely ”; the m.
',-meamng 1s 1llustrated by Bhagirthibat’s case®) and Gandln " NATH,
"'J!Iaganlal’s casetd, Tt means not. only that the owner has full o

'vpower of disposal, but “on her death the. property descends to
her heirs and not to the ‘Teirs of the last male Yolder.

" We now know ‘that moveables inherited from her husband by :
- a _w1dow,descend on her death to his heirs, not to hers, and that

" ghe is without po‘wer‘ to. dispose of such property by will—see
' Qadadhar’s) case® snd Sha Chamanlals case®.  In cther words,

her power is not absolute and in holding otherwise the earlier

decisions went beyond what is mow the settled law Those early
- décisions certainly did not mean that the widow took an abisolute

estate during her life only, and in my opinion, cannot be so inter-'

- preted. To attach such a meaning to-them would indeed be to

" arrive at & compromlse between what they asserted and what -

- has*since been asseried;but’it would bea compromise which
" would ighbre the true. meaning of both sets of decisions and

- which, so-far as I can see, could not be successfully based either
~ on the words or the spmt of either the Hindu Law ‘or the
: -deoxded cases. : N ~

Bemg, as I hold We now are, unfettered by the early decisions

I’ am unable to find either reason or autbority for the proposition -

that a widow fakes absolutely moveables ipherited from her
husband. * Therefore, I think, this appeal must be dismissed.

*" Decree confirmed.

G BO R' : .

") (1886) 11 Bom. 285, - @ (1892)17 Bom 690.
T () (1899) 24 Bom. 192, T T ® (1904) 28 Bom, 453
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