VOL. xxxu] ' BOMBAY SERIES . 581

;and 4 ' This condmon w111 only attach” to. those lands Whmh ,;;1998_ .

are inoluded in the Mulgeni lease. In regard to the lands not 8o ~ Gawar

-“included the plaintift will be entitled to unconditional possession 3 Uigaf.
and mesne profits from the year 1902-03 till delivery of posses~ .~ - -

_ sion or until the expu‘atmn of three years from the date of this

- 'decree whlchever event first ocours, .= . . '

Gosts on the respondents throughout

; ;'De‘cree.‘reverse.d. .
e 3; R
YORIGINAL CLVIL:

quore Mr. Justice Russell

BANI MUNCHARAM AKD ANOTHEE, Pnununs N REGiNx 1907

.70 STANGER, DErespanm#. L December 20,
Suit for Eiech}zent__ —~Contract det (IX of 1872), se('tum 23 -—Immmal
o S transaction.

Ifa plamhﬁ‘ cannot make out his case cxcept through an xmmoral
irensaction to which he was u party he must fall
F va? v. Nickolls (1), followed

THE facts of this case appear suﬁimently from the ]udgment
Inverarity with him' Baikes and Jinnak for plaintiff. -

" . Thisis.in the nature of a hire and purchass agreement. The
property in the goods is not parted with. Suppose there is a
transfer of property and suppose the agreement is jllegal, section
84 of the Transfer of Property Act applies.. The transferor is not
in pari.delicto with the transferee.. The property in the furni-
ture has not passed: Ez parte -Crawcour® ; Benjamin on Sale

- (5th Idn.), p. 327. We admit our plaint is inartistically drawn
but the claim is not based on the lease. There is no prayer for

* puyment of rent. Possession is asked for in general terms. The

T

o v $ait No. 787 of 1007, :
(1)(1846)2C. B. 501 -~ -~ (2) (1878) 9 Ch: D. 419,
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N

plamt is not defeculve as we are not sumg on the oovenant i we

Bin Mux..don’t declare that the lease is torfelted ~we ask leave to’ amend

C’HABA]I
. e

‘REcINA

. SraveER.

our plamt. e

Talya; khan and Blzandarka: for defendant. =

-The defendant is a public prostitute, the prermses " were
. demised and the furniture assigned to. her W1th that knowledge :
and for the purposes of her trade. T el

. The property has passed (1) the right tltle and 1nterest of. ,
the plaintiffs as lessees of Nensoy Khairaj and (o, has passed by

the demise of the premises ; (2) possessmn of the furmture has
been taken. : e

It «noney is paid or properﬁy is delivered under an illegal
contract it cannot be taken baok : Ayerst v. Jenkins®),” In pari
delicto potior est conditio defendentis is & maxim of publm policy :
see Eyre, C. J.’s Judgment in Lightfoot v. Tenant ®; see also
Tamarasherri Sivithri “Andarjanom v. Maranat - Vasudeum Nam-
budripad®, A person who lets lodgings to an immodest woman
oannot recover -remt .in an action for - the same: Pearce V.

Brooks\®) ; Smith v, White® 5 Taylor v. Chester ®, -The defend-

ant cannob be ‘called- upon to  surrender where there is a void -
covenant; Searfe v. Morgan ™. See also Tr&nsfer of Property
Act 8.6 Shiom Lal v. Chhaki Lai®. N L -
The property in the furmture has passed section 78 of
Contract Act, S
RU~snLL, J.:—This case to my mind raises an lnterestmg :

_ question of law, upon which I have been unable to ﬁnd any"
dlreet authority. . . .

. The suit related to a certain house and the furmture therein
sltuated at Arthur l{oad and the plaintiff i is according to himself -
a-milliner and dress-maker in Falkland Road, and a Baniah by
oaste and apparently for some txme past he had been mmded‘

_mUW$hRJﬁm1w. mu%mLRJEqu%LJ
. (2) (17 6) 1B. & P. 561 at p. 5564. : Ch.464. .= _
(3) (1881) 3 Mad. 215, (6 (1869) L. R.4 Q: B. 300,

) (1866) L. B. 1 Ex. 218: 35L J. . () (1838) 4} & W.270at p, 281,
. Fx. 184, . ® (1900) 22 AlL 220.
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to’ add to the gains: of his mlllmery shop by keepmg a brothel
88 he very frankly admits.

- The defendant is &' Jewish lady’ of "quality,- and > apparenﬂy
' thls is the first transaction which she has had with the plaintiff, -
. It appears that the house in quéstion is the property of u' firm

- 83
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REGINl
STanGER..

in Bombay. and- by an indentuie-of leass ‘ dated" the - st

“April 1906, made between that firm and" the- pla,mtnﬁ -the

firm- let -to the plaintiff this bungalow .ab Rs. 300 a .

month for two years. But the . plaintift did  not obtam
possession of the bungalow until the 10th of July 1906, 1f I
may misapply an expression denved from . the Roman Law, I
may say. that the. plaintiff. aeqmred in this. house & damnosa- lzere-
ditas beoause it appears that when it was 1ot to h1m 1. wa,s oceu-,
pied by another lady of quality called Sophla. or Sophxe Sophxe

was opposed to leaving the house in questlon The result was

this firm took steps at the instance of the plamtxﬁf to eJect Sophm,
- and consequently a suit was filed for that purpose: the suit,
however, failed and the plaintiff had to pay. no less tha,n Rs. 4, 200
. and costs of that suit to eject Sophxe T
Then, aCOOrdmg to hls plmnt ho got possessmn on the 10th of
July 1906, : ‘ ‘.
Then agam he had sn:gularly bad luek in letting thm house,
because he let it to another lady - of quality and he had toineur
costs to the extent of Rs. 900 to get rid of her, and if I can ]udge
from his evidence, & much larger sum than that. ' .
Having mot with bad fortuneinitially, the plamtﬂf was mmded
fo lease the house to the defendant, whose acquaintance appa~
rently he'had made through his clerk and -agent, who is_called
James Monros or ¢ Jimmy the lawyer,” and who also has taken
a certain part in getting the present lease drawn up.. Being so
winded, the plaintiff executed a lease to the defendant which has
been put in evidence, and set out in para. 3 of the plaint as fol-

lows: % By ‘an indenture of lease bearing date the 5th day of

July 1907 and made between the plamtﬂfs of the one part and.

the defendant’ 6f the other part in consideration of the sum of
Rs. 8,500 paid by the defendant to the pla,mtﬂf,on the execution

of the gaid lease and in consideration of monthly rent of Rs. 1,300

.

by Thea
PSR TN
s T
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‘1907 agreed to ‘be paid by the defendant to the plmntlﬁ the plaintiffs
Bami Myx. sub-let to the defendants the seid bungalow and also -assigned’ to
cn;xm her the furniture standing in the said bungalow and:specified in
Reorvi  the list hereto annexed and marked B subject to the provisionis .
'S"_NG"" couditions and covenants contained in the said indenture of lease. -
A copy of the said indenture is hereto annexed and marked C.” -7

Tt will be observed therefore that ev1dently the p!amtff was
desxrous to make up as much leeway as he could by the demand
of an enormous rent of Rs. 1,300 per month and -an*enormous
sum of Rs. 8,50 for the furniture, because it appears from the
terins of the lease that the payment of Rs. 3,600,—although it is
stated in the lease to be a premium,—was really to go in part
. payment of this furniture, and at the expu'atlon of the lease,
by reason of ‘the defendaut paying RS, 1,300 a month and this
-sum of Rs. 8,500, she was to. be the absolute owner oE the furm- .
ture at the end of the period.” - 7 e e o

Then the plaint goes on, para, 4 +—“ By the sald mdenture of
lease it is infer alia provided and agreed that if the said monthly
rent of Rs. 1,300 or any part thereof should be in srrears for the °

space of three days next after any of the “said days whereupon ;
the same ought to be paid as aforsaid or if any of the covenants
therein contained on the part of the defendant sheuld’ not be’
observed and performed by her then it should be lawful for the. .
plaintiffs at any time thereafter to enter into and up- n, the sa\d\,
_demised premises and agsigned furniture,”’ - :

-"Then para, & of the plaint is as follows:~ oH The defendant is -

’ usmg the said premises for immoral purposes and has not paid -
to the plamtxffs any portmn of the rent; due by her to the plamt-- _
1&8,” o ) i,

~ Now it appears to me that the sta.temen ‘in that parao'raph is:
absolutelv misleading, because it is obvious from the wording of
the plaint that it is put forward as a renson for the plaintiff being
anxious to- ejeot the defendant the fact that he has discovered: that”
she is using the premises for immoral purposes.” :On the other.
hand, as the plaintiff very frankly admitted his intention was -
from the very ‘beginning to leass this property to the defendant .
 for the purposes of & brothel iii order to recoup himself if possible.

N
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o the Iosses he ha,d mcurred apparently through Sop}ne and the 1907

~other lady‘ T B m
- In. para. 6 of the plamt the plamtlffs 1efer to thexr attornays’ CHAEAM .

letter of the 27th August 1907, which runsas follows :<* Under _ .Rﬁg.m

- instructions from our- clients Bani- Mancharam" thmnber .and STANGER.

" Ramji Bhoola we have to state that under an indenture of -lease

dated 5th July 1907 you are liable -to pay a monthly rent of

Rs. 1,300 for the furnished. premises at ‘Arthur Road from the lst

- of August 1907. It appears that the said Ba.m Mancharam

Pitamber and Ramji Bhoola repea.tedly called upon you but you
have failed. to\pa,y the amount of Rs. 1,300 Whlch become due on
the 1st of -August 1907, ‘ ~
4 This is now to give you notice that you are requlred to pa.y
to our clients or to us as their attorneys the sum of Rs. 1,300
within 24 (twenty-four) hours after receipt hereof and to require
you to give fo our clients possession forthwith of the furnished
_ premises which by reason of the proviso contained in the said
lease you-are bound to give. Please note that in default of your
compha.nce with the above requisifion within 24 (t;wenty-four)
‘hours as . aforesaid, otr clients will take further steps in: the
_matber at your risk as to costs and consequences.” -
- Therefore, I say it is perfectly plain to my mind that- by the
plamt which embodies in it that letter, the plamtlﬁ is relying
tpon this lease in respect of the cause of action that he alleges
against.the defendant, and the ground wpon 'Wlnch he secks to
make her vacate the house and thie premises is that she hns not
paid the rent which is mentioned in that lease: -~ . - :
“Now I have here to point out, agdin within a very few duys,
the risk that litigants are exposed to uuless they have tlieir plaint
" drawn up undér the best advice they ¢t get. ~ My, Inverarity
gaid that the plaint was drawn in an’ inartistid way, and if the
plaint is defective. it is -owing to the extreme old tge of. the
plaintift’s attorngy Mr, Khandemo, who, he said, is' the oldest
_attorney. of-this Court; but the extremo cld age of an attorney
may . aecount for but eannot t6 - my mmd excusy 4 defeotlve~
pla.mt '
: The questmn then arises : Is the plamhﬁ entitled to any relxof
upon this plaint?
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+i. Here 'again I-must point out that the written statement was
also drawn up by an attorney but not artistically ; but fortunately
it .does raise the question that the plaint is a bad plamﬁ s,nd the
questron 18 specmcally Taised in the 6th issue,

Therefore, I am ]ustrﬁed in treatmor the wnt{;en statement a8
equwelent to what ~was formerly “known as & demurrer a.nd
raising “the point namely that the plemt upon the face of rt is
bad in law. This i is the qnestron to which I now propose: to

. address myself ; and the cases I propose to cite are intended to

, support the proposrtmn that if the plaintiff cannot make out his

case - except through an immoral transaction to which he was a
party he must fail. The plaintifi’s case as to the oclaim. to the

‘house and premlses an(l to the furmture stands on the sa.me
footmg - I s

‘Tt is not necessary for me now to e1te seetron 23 of the Contra.et

' Aet because it is well known that it gives the definition of
o “umlawful agreements,” 'and, amongst others, agreexnents are

unla.wful when they are nnmoml

The first case is the case of The Gas Ltgkt and C’olce Compan!/
v. Lurner ©, That was confirmed -in the Exchequer Chancery,

reported in 6 Bmgham s New Cases, 324, I do not ‘cite this case .

_ a8 being pertinent to the present. qnestwn in this 8ense, for Mr.

Inverarlty says truly that the present is not & case for remt
arising out of the lease. - The headnote is as follows:—* It wag
held a good plea-in eovenant for -rent, that the lease wa.s entered
into by plaintiff and. defendant and that the premises were let

.%o defendant for the express purpose of being used by defendant

in drawing oil of tar and'. boiling oil and tar, contrary ‘to, the
provisions of the Building Act.”, - : '

That of course was a surt for rent ani the defendant suoeess-»

fully said tha‘o ‘it was an unlawful agresment. But the import-

]udgement where at page 678 last para., Tindal, C. J., says :—

“ ¢ And, further, if an ejectment were brought ‘by the lessors to

Tecover possession, on the ground that the’ lease was  void, it mrght

be difficult. for. the lessee to ‘maintain his right to hold ‘under the

(1)(1839)5Bmg N. C. 668,

“ance of the deelsron appears in the remarks towards the end of the -
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" lease, ‘after having pleaded in the present action, in. which he
and the™lessors were parties, that the indenture wasvoid, and
obtained the judgmeént of the Court in his favour' on that plea.
_ Without, howéver, giving any opinion on that point, we. think,
for the reasons before given, that the defendant is entltled to
Judgment on this record.” - : : |
“I'his passage shows that the Chlef J u\tme was of opinion tha.t
a suit for ejectment would lie. because it would be impossible

- for the defendant to plead the illegality of the lease after havmg

pleaded in the action before him that it was void.

. 587
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" The same pomt is réferred to in .the cas-of - Taylor V.. C'Izes- :

ter (Y). There it is said that the mazim © In pari aelicto potior est
conditio possidentis” applied. That was a deposit of halt of £50
Bank note for the purposes of the suppby of wines and suppers
to the plamnff by the defendant in a brothel kept by her

to be there consnmed in a debauch. As the plaintiff could not

recover without: showing the true characier of the deposit, -and.

that being on an illegal covsideration to which.-he ‘was himself

a party, he was precluded from obtaining the assistance of the

law to. recoverit back., Mr. Justice Hannen, in’ the course
. of ‘the srgument, said.: * If a persoa lets'a house for ‘an
immoral purpose, are his erforceable rights gone, so that he
canpot bring ejectment 2 8o, that ngain seems so show that
he could bring ejectment. Mr. Justice Mellor, in delivering the
judgment of . the Court, at page 814, says: “The true- test. for
" determining whether or not the plaintiif and the-defendant weré
in -~ pari delicto, is by considering whether the - plaintiff- could
~make out his case otherwise than through the medium:-and by
* the a.1d of the illegal transaction to which hewa shimself &
party.’”. He-cites Simpson v, Bloss'® and Fivaz v. "Nicholls'®,
‘and to my mind the latter is a case - very -much in point, I refer
- {o this 3udgent, of Tindal, C. §., who says a¢ page 512:— L think
that this case may be determined on the short ground that thé
plaintiff is unable to establish his claim as stated ‘upon the': reoord
w1thout relymg upon the 1[Iega.1 agreement or1g1na11y entered

a (1869) L. R 4.Q, B 309. . @ (1816)7 Taum 246
e (1846) 2_(}'..13..501“ '

%

CEARAM
¥

' 'REGINA ~

:SrANGER.



588

-1907

OHARAM
v,

Rgaina

STANGER,

Baxi Mox-

THE INDIiAN LAW. RE‘PORTS [VOL xxxt.

into' between himself and the defendant That Hs am
okjection that goes to the very root of»the action. - Suppose, -
instead of resisting ‘the action brought against him by Rouse,

- the plaintiff had paid the mony, he. could not. have recovered it

‘back had he attempted to do 80, he would have been met by the
maxim of law, ex dolo wuly nin oritur actio. 1f he -could not
succeed in' such an' action, I do mot see how he oan recover

“damayes in a Court of law for an’ injury incidentally. resulting

from the same state of circumstances,: inasmuch- ad" he ‘must

put in the very front of his declaration the illegal agreement to -

-which he has been a party. ~The case ‘of - Simpson v.: Bloss m

‘seems to me in effect to decide the present.”. S
" In the present case the plaintiff must put in the’ forefront of

-~

" his' plaint the agreement to which he has beén -a party, but

‘which was’ an immoral one ab ¢nitio. The ‘proposition is -
stated in Broom’s Legal Maxims (7th Edn.) at pages 547 and 548 -
thus:—* The maxim in pari delicto potior - est ~ conditio
possidentis _is: as thoroughly settled as any proposition of law’ .
ean be It iz & maxim-of law, established, not. for the benefit

- of plaintiffs or defendants, but it is founded on-the -principles
- of public-policy, which will not assist a plaintiff who: has paid

over money, or handed over property, in. pursuance of an:illegal
or immoral contract, to recover it back; for the Courts will not :
assits an illegal transaction in any .respeot. The ’ ‘maxim - is, -

-therefor, -intimately comnected with the mhore comprehensive

rule of our law, ew turpi causd mon orilur -actio,. on account

‘of which no Court will ‘allow itself to be made’ the. imstrus«-.

ment of enforcing obligations - alleged ‘to arise’ out of a

~contract or {ransaction which is illegal?; and . _the maxim -
‘may be said to be.a branch of that- comprehensive rule; for the

.well-established test, for detormining whether money or property
awhich has. been parted with in connection . with an illegal
transaction can be - recovered in a Court of. justice, is to
ascertain whether the plaintiff, in' support of  his- cese, or as part
of his cause of action, necessarily - relies upon the- illegal
transaction : if he * requires aid from th® illegal transdobion to
estabhsh his case * the Court will not entertain his laim, ¥ <7

- () (1816) 7Taunt 46
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Slmllal‘ly’, Ao the case of Srmthv Wkn‘e(l) the headnote iss 1907
“A ‘lessee of a. house which, . to-his knowledge, had for many m
years been used a§ a brothel, assignedthe lease -absolutely, QHAtFAF'
knowmg that the assignee intended to use the house for the Brarxa -
8Ame purpose "The omgnnal lease contamed covenants to - Sranose. -
" ‘deliver up at the end of the term, in good ‘repair, and not to use |
:the house a8 @ brothel ¢ and  the - assignment contained a -
~eovenant ‘to’ mdemmfy the lessee from  tho covenants in the
lease. The lesiee havmg been compelled to pay for dilapidations
at the endof the lease, sought to recover the amount from,the
‘estate of the assignee which was being administered :— Held, that
the assxgnment and ‘everything arising out of it, was so tamted
W1th the immoral purpose, that the plaintiff could not recover.’

- At ‘page 630, Vice-Chancellor Kindersley says :—“ Now, it
a.ppears to me that the authorities clearly show that out of stich
‘8 transaction as this no legal right can be created ; and that no
“action” would lie for the rent, or for the breach of any of: the
covenants, or for anything else erising out of the transaction.” ,

- In the caso of Pearce'v. Brooks®, Chief Justice Pollock, C. B.,
says.:—* Nor can any distinction be made between an 1llegu1v
-and _an iwmoral purpose; the rule which is applicable to the
-matter is;- Be - turpi- causd. non ~oritur. actio, and. whether.it is
‘an immoral or -an illegal purpose in which the plaintiff has
partlclpated, 1t comes equally within the terms of that maxim,
~ and. the eﬁect ig the same ; no cause of action can arige out of
‘either the one or the other.”

‘Now, here;in my oplmon, it is perfeotly olear that the plamtlff
-and the defendant are in pari- delicto. Chat that is essential is
‘also proved by the case of Reynell v. Sprys®, where it is said :—
#But were the parties to a contract against public poliay, or
illegal, are uot in pari delicto (and they are not always so), #nd -
where pubhe pohoy is considered as advanced by allowing either,
or at least the-more excusable of the two, to sue for relief against
-the transaction; relief  is' given to him, as we know from various
a.uthontms, of which Osborae v. Wiltiams® is one.” e
1) (1¢66) L: R. 1 Eq. 629. ~  ® (1852)1DeGex. M.&G. 660atp 679
(2) (1866)1'1 R.1Ex 213 atp 218 (4 (1811) 18 Ves. 379, -

B 1167—2 ‘
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"It seems to xiae, therefore, that  looking. at Al fhese ca.ses

‘Bavt Mus- and the plaint as framed, the plaintiff i is mot enhtled to Téo0Ver

CBABAM

Rmxm )
- Sranger.

anything in this smt at present

,,I heard a -most mgemous argument from Mr. Inverarity
yesterday morning which had the effect of making me take -
further time to consider my ]udgment but it appears to me that
the result of his argument istoshow how manifestly: un]ust 11',
would be to allow any amendment of the plaint to be made now,
No suggestion of an ameundment of the plaiut was made until the> -
very olose of his argument. The defendant went to trial upon -

_ the statements of the plaint, which, she said, was a bad plaint on

the face of it. [ think—but I don’t inteud to express any opinion
whatever—a there may be a great deal in thie argument of Mr.

7 Inverauty addressed to me by him under seotmn 6, cl. 8 (#), of -
- the Transfer.of Property Act, the effect of which would be that . -

this Jease was void ab énttis, I do not express any opinidn as to -
whether the plamtlﬁ would be entitled to succeed had it been that -
this lease was void ab initio, and therefore no transfer of any
property could be effectual under it and under that sectmn of the
Transfer of Property. Act.

Again,’ with - regard to section 84 of the Indian Trﬁé(’s Act »

~ that he relied upon, that also may be put forward (',o form a good o

~ cause of action for the plamtlff

On the other kand the defendant has had no opportumty |
of raising the defence which would be open to her if the suit had’

‘been framed upon the basis of section 84 of the Transfer. of Pro-
perty Act, upon the authority of the well-known case Ayerst v.

- Jenkins®) whieh is cited in Messrs. Shephard and Brown’s Transfer

of, Property Aot, 6th Edition, page 51. “ In cases not within this

section it is- conoceived that the transforor -cannot reclaim’ the

’ Vproperty, since the ' travsferee is protected by the prmmple tn

pari delicto potior est conditio possidentis. A. completely executed
transfer of property, though origivelly made upon an unlaw-
ful copsideration ,or in pursuance of an unlawful agreement is

‘afterwards valid and irrevocable both at law and in equity.” .

W (1873) L. R.16 Eq. 276, .
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X therefore, am not. going to be led to cons1dex eithier of the
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two questions thus raised by the learned counsel. T only deal Bant Muw. |

_ with the pleadings as-they are before me.

The conolusion I have come to is that the plmnt ag: fra.med is sﬁf\fg;

abad plaint inasmuch as-the plaintiff by his pleadings has  relied

upon the lease Whlch the law declares to b immoral and, therefore, )

- unlawful. -

Ttis to be regre‘ted as T said before, that this pomt was not
distinctly ‘set forth in the written statement and that the Oourt
‘has been asked to go mto soveral side issues. '

As to the question of fraud and mlsrepresentation, Mr. Inverarity
asked me to express an opinion on if, as Mr. Laud, a partner
_ in the firm of the plaintiff’s attorneys, is concerned in the matter.

- 'With regard to that, for the purposes of this suit only and not to

be used in any other su1t all I can say 15, the defendant, upon
defrauded or that any mlsrepresentatmn was parctised on her
with reference to this lease. Itis unfortunate she had:- got no
independent advice. But she certainly had, with her, her cum-

panion, another Regina. The defendant struck me, as far as

I could ]udge, as an intelligent person; and she spoke knglish
with ,a petfeotly pure intonation and aocent and she under-
stood _every word she said; and I think, looking at the
evidence of Mr.: Laud upon the point, it would be impossible for

me to hold that any mmrepresentahon or fraud had been practised

upon her. The probabilities are that the wish was father to the
thought that having entered into a leaso and left the office
and seeing that it was a very undesirable bargain for herself,
she probably thought a very great deal about it and may have

_persuaded herself, - that she was a viotim of misrepresentation

‘and fraud. That the bargain was m favour of the ta.1lor and
milliner it is impogsible to deny.

" .[Here his Liordship recorded his ﬁndmgs on the issues. ]

I grant leave to the platmtlﬁ to withdraw the suit with hberty
to file a fresh one if so advised.  But I direct that he do pay sall
the costs of this suit down to.and inolusive-of' to-day. If he

CHARAM |
.-
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1907 does nob choose to’ withdraw the suit with :the llberty I have

QLMMUN. given him, his'suit will stand dismissed ‘with costs. throughout
- CHARAM

o Mre J innsh s says tha,t he. undertakes to w1thdraw thm smt and'
Brorna ﬁle a fresh suit at once. - o LR
StanGeR. '

“The order s to be drawn {ip 50 as to make the payment of the
costs of the smt & condition preeedent to tbe plamtﬂf 8. brmgmg
a fresh suit.. A

~ The fresh smt to be filed within-a month from thls date

- Rs, 5,000 to be desposited forthwith with the Prothonotary
for the defendant’s costs subject to the taxation of the bill. s

* Attorneys for plaintiffs: ~Messrs Khanderao, Laud & Melzta

Attomeys fox the defendant~~Mr M B Cﬁaéhta. ’

.B. N
ORIGINAL 'CIVIIL./ |

Before Sir Lawrence Jenlcms, KC.L E Chzqf Jushce, and
Mr. Justwe Batchelor. .

 TAGGANATH HIRALAL (Areotuast anp Pmmm) v TULKA
1508 : .
. February 14 o KERA AND OTHERS (RESPONDENT AND Dmnumms) * .

PractzceuInterpleader suit— Suit to redeens mortgage agamst two partw.f o
clazmmg mortguge money—Appropraate .Reluf

“When a murtgagor was abou(: to pay off the. morky uge amount to- an
‘assignee of the mortgage, the mortgigee disputed the assigument and also’
claimed to be paid the mortgage amount. Thé mortgagor theronpon filed s
suit, impleading both the morigages and assignee as defendwnts. The .
plaint contained, in substance, a claim for redemption, but. it als prayed
that the defendants should be required to interplead concerning their clsims

to the mortuage amount and that the mortgegor should be indemnified in
consequenceof the lossof the original mortga"e deed. Prxor to the: hearmg :

- the defendants agreed that the assignee was entitled to - recexve the mort- - ‘
gage aniount. - The suit was dismissed on the grounds that n¢ interpleader
suit could lie a3 the plaintiff sought an indemnity from . one of the deﬁend. ‘
ants which gave him a petsOnaI mterest in the smt On appeal

( *Sulf No 855" of 1907 Anpea,l No. 1509. .
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