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‘Before Mr JusticevBatclzeloi' and .Mr Justice Chaubal.

,GANAP ADoPTED 805 0¥ SANNA SUBU HEGDE (orrarnas Prarxrres),
* APPELLANT, v, SUBSBI xom SANNA SUBU HEGDE (ontenun
Dnmmmm's) RespoNDENTS *

\--Emdu law— Widow—Permanent ahenatwn by widow of her Tusband’s
property— Alienation on the ground of nevessity—Meaning of necessity

— Alienation Jor prarervmg the estate—Ahenutwn for amprovmg the

e.state

Uuder Hindu law, a permanent alienation of immoveable property by a .

_ widow can only be justified on the ground of necessity. The “ necessity ”
involves some notion of pressure from without and not merely -a desire to
better or to develop the estate, for this last implies vast powers of manage-
ment ‘which in practice would not easily be dlstmgulshable from an
authorization to embark upon speculative ventures.-

A Hindu widow can alienate immoveable property inherited by ‘her .

from her husband in order to preserve the estate ; but she is not entitled to
- alienate it morely in order to improve it. -«

SecoNp appeal from the decision of C. o Boyd District
. Judge of Kénara, reversing the decree passed by E. F Rego,
-~ Subordinate Judge at Honavar.

Suit to recover possession of certain Jands. ,
The lands in dispute belonged originally to one Sanna Subbu
He died * without issue leaving him surviving his widow, Subi
" (defendant No. 1). -He had authorized his wife Subi to adopt &
- son to-him by virtue of whxoh Sub1 adopted the plaintiff on the
12th December 1891. -

-

In 1889 Subi sold some of the lands belongmg to her husband '

and _also granted a permanent lease (mulgens) of a portion of
_othier lands to defendants Nos. 2 and 3. :

~ The plaintiff sued to recover possession of these lands. His
claim was decreed by the Subordinate Judge, ‘

~ On appeal this decree was reversed by the Distriot Judge who
dismissed the plaintiff’s suit. He remarked as follows:—

© “ The w1dow had the power to grant a ‘permanent lease as it was neces- .

aary in order to prevent the land from being wasted and to brmg large patts
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of it under cultivation. There is good. evxdence of this : and the lease
itself (executed before any dispute) recites necessity, saymg the land was
rocky and much was lying fallow. This recital is of great importance. It
was made before plaintiff’s adoption and by a woman of experience (by that
time) ; and the faet (shown by evxdence) that def:ndants -did improve the
land shows that it was right to lease it to them. The above view of the
law is justified by the decision at I. L. R. 25 Cal. 1 ; I, L. R 30 Cal. 190:

P. J. 1889, 136 ; P. J. 1896, 197.”

4 /
~ The plaintiff appealed to the ngh Gourt A
- 8. 8. Patkar for the appellants :—~The lower Court has 1ehed_
upon four cases, cited in its 3udgment ‘for the view that a per-
manent lease of property inherited from her husband by a
Hindu widow is valid. If the cases are olosely examined they
do not bear out the propos1t10n see also Skam “Sunder - Lal v,

" dehhan EKunwar V),

Nilkantha Atmaram for respoﬁdent No. 8 :——-It' has beeu found’

" as a fact that it was necessary to grant the permsnent lease in *

[N

~ order to prevent the land from being ‘wasted and to bring large

parts of it “under cultivation.” The present cage .is much’ -
stronger than the case of Dayamani Debi v. Srinibash Kundu®,

@. 8. Mulgaonkar for respondent No. 4 o
“Batcseror, J.:—In this appeal the qaestion is . whether the' :

) plaintiff is bound by the permanent lease granted. by the widow

" in January 1889. This question the learned Distriet J udgs has

answered in the affirmative on the ground that the lease was
‘necessary in order to prevent the land from being wasted and to
bring large parts of it under cultivation. RSeveral cases are cited
‘by the learned Judge in support of his opinion, and the question

wé have to answer is whether that opmwn is really in aeeordance
w1th law.

-

Now. there can be 10 douht of the general prmmple that a

_permanent alienation of immoveable property by a Hindu widow

can only be justified on the ground of hecessity. What necessity
has hitherto been supposed to include, may be seen on reference
to Golap Chandra Sarkar’s work (2nd Eda ) at p. 312 where the
instances given of necessity are religious purposes, payment of the

(1) (1898) L. R. 25 1. A. 183 at p. 192 (2 (1906) 83 Cal. 843,
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husband ] debts performance of his funeral rites; main{gnance of 1908
“the widow,. certain marriages, ocosts of certain lmgatmn and  Gumam
preservahon ot the estate. T T e
o i SussL
It1 we thlnk gottled that the widow ‘oin alienate in order C
to preserve the estate, but we do not- think that she is extitied
to- alienate merely in order to improve it.” In support of this
1 view we may refer to Hurry Mokun Rai v. Gonesh Chunder Doss(V),
- where : Mr. Justice Mitter says *Suppose a Hindu widow
- engages a builder to make sundry improvements in the family
dwellmg-house while there is no necessity for” such 1mprovement
-and dies after the work is finished. It seems to me that it would -
be anjust to hcld that the next heir is liable to pay for the “work
- done out of the'esta.te, though it is to a certain exfent benefited
thereby. It follows therefore that in order to bind the next
“heir jit is not sufficient to show that the contract has conferred a
benefit upon the estate; but it must be further estabhshed that
the contract is of such a nature that a prudent owner in manag-
- ing his estate’ would find such a contract necessary for the due
preservatmn of the estate.”” Thus the necessity required invel.
'ves some notion of\pressure from without and not merely adesire
to better or to develop the estate, for this last lmphes vast powers
~of management which in practice would not easily be distinguish-
 able -from an authorisation to embark upon speculative ventures.
The only case which Mr, Nilkanth has been able to show to us’
a8 decided in his favour is Dayamani .Debz v. Srinibash Kunclu'®
where it was held that & Hindu widow, as regards the manage-
ment of the estate, has not less power than the manager of an-
infant’s estate, and the reversioners are not entitled to set aside a
permanent lease granted by her, which is iound to be for the
benefit of ‘the estate and by which they are found to have been -
benefited. But we notice that the learned Chbief Justice in the
course of his judgment observes that ¢ each sase mwust depend
upon its own circumstances’ and we .take it therefore that this
particular decision was intended to be based upon the special
| ciroumstances ‘then before the Court. 'lhis inference deriveg
support from what was said. by the J udicial ()omm1ttee in Sham

(l) (1884) IU Cal 823 at p, 829, (2)' (1906) 38 Cal. 842.
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‘Sunder Lal v. Achha Kunwar® ‘where Lord Davey says ‘the
-~ authorities quoted by ‘Mr. Cowell have no application to the -
case. They were cases of a family business being carried on by
the manager of an undivided family estate, In that case the .
manager of a family business has a cerfain power of pledging

~ assets for the requirements of the business. - But the- position of

& Hindu widow or daughter is not by any means the same as -
that of the head of an undivided family, and even in the later
case the validity of a mortgage by the manager of a family -
business without the concurrence of the other members of the
family, or when sone of those members are minors, depends on -
proof that the mortgage was necessarily entered into in.order to
pay the debts of the business.. This is olcar from - the Qases' A
cited, including that of Doulut Ram v. Mehr Chand®.. To _use -

. the Janguage of Pontifex, J., in a Judgment quoted in’ that case

the touchstone of the authority is necessity.” . And now. reverting
to Maclean, C. J.’s remark that each case must depend upon its -
own circumstances, we have here a circumstance which, if it be -

"necessary, can be safely used to distinguish this case from that of

Dayamiani Debi, for, here we are satisfied upon & general. view of

‘the whole transaction entered into by the widow, that she wast -

not acting fairly towards the expectant heir, ito apply the test
which was adopted in C’/unmajz Gavmd Godbole 7. Dmkar
Dhondev Godbole®),

- Upon these grounds therefore, we must Teverse the deoree
‘under appeal. Mr. Nilkanth has contended that an issue should -
be sent down to determine the cost of the improvements Wwhich-
were made by the defendants 3 and 4 and for which the plamtlﬁ

‘should be held liable, but we do not think that it is necessary to
- gend down an. issue upon this point, for in -the interlocutory
‘judgraent of the learned Subordinate Judge we -have .precise

findings that the cost of the improvements effected was Rs. 260

‘and that the plaintiff should be held hable to refuud tms amount

‘ to defendants 3 and 4. : S,

"The decree will therefore award possessmn to the plamtlﬁ on’

" .oondition that he refund this sum of Rs. 250 to the defenda.nt 3

@ (1898) L. R. 26 I.A.183at p. 102, @ ( 857) L. R. 1 JZ al187.
- .. ® (1886) 11 Bom. 320,
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;and 4 ' This condmon w111 only attach” to. those lands Whmh ,;;1998_ .

are inoluded in the Mulgeni lease. In regard to the lands not 8o ~ Gawar

-“included the plaintift will be entitled to unconditional possession 3 Uigaf.
and mesne profits from the year 1902-03 till delivery of posses~ .~ - -

_ sion or until the expu‘atmn of three years from the date of this

- 'decree whlchever event first ocours, .= . . '

Gosts on the respondents throughout

; ;'De‘cree.‘reverse.d. .
e 3; R
YORIGINAL CLVIL:

quore Mr. Justice Russell

BANI MUNCHARAM AKD ANOTHEE, Pnununs N REGiNx 1907

.70 STANGER, DErespanm#. L December 20,
Suit for Eiech}zent__ —~Contract det (IX of 1872), se('tum 23 -—Immmal
o S transaction.

Ifa plamhﬁ‘ cannot make out his case cxcept through an xmmoral
irensaction to which he was u party he must fall
F va? v. Nickolls (1), followed

THE facts of this case appear suﬁimently from the ]udgment
Inverarity with him' Baikes and Jinnak for plaintiff. -

" . Thisis.in the nature of a hire and purchass agreement. The
property in the goods is not parted with. Suppose there is a
transfer of property and suppose the agreement is jllegal, section
84 of the Transfer of Property Act applies.. The transferor is not
in pari.delicto with the transferee.. The property in the furni-
ture has not passed: Ez parte -Crawcour® ; Benjamin on Sale

- (5th Idn.), p. 327. We admit our plaint is inartistically drawn
but the claim is not based on the lease. There is no prayer for

* puyment of rent. Possession is asked for in general terms. The

T

o v $ait No. 787 of 1007, :
(1)(1846)2C. B. 501 -~ -~ (2) (1878) 9 Ch: D. 419,
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