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. long - Follomng, therefore, the decision’ of the Full Benoh, we come
* Mammap  to the conclusion that this exhibit 25 is a mortgage-deed.. No
Bos . other point has been taken and we, therefore, confirm the decree

: “ under appeal and dismiss this appeal with costs

- Dec_ree confirmed,

R R.

. APPELLATE -CIVIL.V
'4 ‘——_h;-——
“Before My, Justwe Batchelor and My, Justwe C'haubal S _
(o6  PABASHRAM HANMANTA PATIL (ostarxsr Dxrssvant No. 3),
July 16. ) APPELLART, ». BALMUKUND LACHIRAM: MARWADI AND
-OTHERS (OBIGINAL PLAINTIFFS), Arrnnmms * :

Civil Procedure Code (Act XIV of 1862), sees. 311, 318 344 (c)-— _Ddcrgg-—
_ Execution of decree — Sale-—Absence of nolice tojudgment-debtor—
Applwatwn to set aside sale on ground of absence of notice.and property . -
sold” at undervalue — Dismissal of applwatwn—Second appeal—“ Pub »
lishing or conductmg ' sales, meaning of. : '

Certain property was sold in execution of a decree anamst the npphcant v
" He applied to the Court seeking to have the sale set aside on the ground
that no notice had been issued to the dpplicant under section 248 of the -
-Civil Procedure Code, 1882, and that in consequence the property .was .
sold at an undervalue.. The Court of first instance dismissed the
application; and the dismissal was upheld by the lower appsllate Court.
On second appeal a preliminary. objection was taken that the order -
dismissing the application fell under section 312 of the Code and was not
appealable, o
" Held, that the apphcatmn did not fall under section 311 and the order
dlsmlssmg the same did not come within section 812 of the Code. . co
. Hold, further, that the order fell under section 244 (¢) of the G_ode and
was appealable as a. decree The question .involved was-*a question -
relating to the satisfaction of the decree ” within the meaning of the clause. -
The non-issue of a notice to a party concerned is not a material ‘
rregularity in publishing or conducting the sales, within the meamng of
section 311 of the Civil Procedure Code (Act XIV of 1883). It is rather

an irregularity in proceedings which are anterior to the publlshlng or the .
conduct of the sale.

S

~ . *8econd Appeal No. 883 of 1907.' ‘
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“The. words “ publlshmv or conducting ”’ in section 811 of the Code refer 1908 -

'respectxvely to the proclamation of sale under section 287 and to the action Par ASH; e
, of the officer by whom the sdle was held - o v.
' The ‘sale took place eight years after the decree T B‘I'MUKUND'

i Held, that as no ‘notiee was issucd to the appellant lhe order of both the
loWer Courts must be reversed and the sale set aside.

Seconn uppeal from the decision of B. C. Kennedy, Dlstncf,'
Judge of Nésik eonhrmmg the order passed by V. V Pataskar,
' Subordmate Judge at Malegaon.

Proceedmgs in exeoutmn

In execution of a decree certain property of the apphcant was
sold. - The apphcant applied to the Court on the grounds that
the sale’ should bo set eside as no mnotice was given to him as
- required by section 248 of the Civil Procedure Code 1882, and
that therefore the property was sold at an undervalue.

_The Gourt of first instance dismissed the apphoatmn on the :
' grounds that no 1rregular1ty had been alleged and that there was °
nothing to show that the price realized was not fair.

"~ This order was upheld by the lower appellate Court. -
" The appheanh appealed to the High COurt -
: S S. Patkm for the-applicant. . - : - , -v
.R R Desaa, for the respondent. S i .

BATCHELOR, J. —A prehmmary obJeetmn has been rmsed by
Mr. Desai for the respondents to the effect that in this case no
second appeal-lies, That objeotion is founded upon the argu.
‘ment that the order passed by the District Judge is an order
under section 312 of the Civil Procedure Gode. If that is the
real character of the order, it follows ‘that' under sub-section 16
of section 888 no second appeal is permissible. With & view to
decide this question it is requisite to see whether.the order’
“appealed -from”is an order under section 312 or not, and to that
~ end we must look to the a.pphcutmn which the order refuses. If .
that application, in the words of section 311, is an application -
“to set aside the sale on the ground of material irregularity in

publishing or conductlng it,” then no doubt the order falls
under sectlon 3l2 '

-
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.. 108 - Now the application - here seeks to have the sale set asids on
PABAsnuu the ground that no notice has been issued to the applicant in the
matter and that in consequence tha property was sold at an under-
value. Thus the question is whether the non-issue of motice to
~ a party concerned is a material irregularity in -pubhshmg or
conducting the sale. In our opinion it is mof. It is rather an
irregularity in proceedings which are anterior to the' publishing
- or the conduct of the sale. We think that the words publish-
ing or conducting * the sale refer respactively to the proclama«
tion of sale under section 287 and to the action of the officer by
whom the sele was held. In our opinion, then, this application
does not fall under section 811, and the  o1der consequently does
not fall' under section 312, That being so, the -order in our
opinfon falls undeér clause (¢) of section 244. It has been
suggested that olause (c) of section 244 is inapplicable inasmuch
as the decreo was already executed, but the question involved
was none the less-a “ questlon relating to the satisfaction of the
decree ¥ within the meaning of the clause. TTpon this pomt
reference may be made to Hira Lal Ghose v. C'hzmdra Kanlo
_Ghose® .~ The result, therefore, is that in our opinion the second -
appeal is competent and upon the merits we have no douht that
~ the order made is not sustainable, Though the sale took place
eight years aftor the decree, on notice was issued to the appellant,
who in his sapplication has protested his willingness' to~ pay
= Rs. 779 for this property which has fetched only Rs. 490.

For these feasons we set aside the order made and direot that
the property be fesold, if necessary, after due .notice to all. the
_parties including the present appellant. We say ¢ if necessary *
‘becavise it may be that the best disposal of the property will: be
. to acoept the offer of the present appellant. ‘The appellant must

“bave his costs throughout.

BALMUKUND

. Order _aet;’aai;ie-
- S , “:»R.R;;
() (1899) 26 Cal. £39.
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