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THE INDIAN LAW REPORTS. (VOL XXXIL

- APPELLATE CIVIL.
Before M. Jusice Batchelor and Mr. Justice Chaubal.-
KEESRISANG BANESANG (ortarNarL PrAINTIFF), APPELLART, v.

NARANSANG MANABHAI AND omsns (onretnn DerExD-
AnTs), REsronpenzs.

Civil Procedure Code (Act-XIV of 1682), .‘#ectio‘n 586--Prouimeial Smatl
Cause Courts’ At (1X of 1887), Schedule I, Article 31—Suit to recover

profits—Suit of Small Cause Court nature—Second Appeal—-E‘ gh
Court, -

The plaintiff sued to recover from the defeudant a specifie sum of money
(Rs. 120) descrited in the plaint as hxs income due to him in respect of his
share in eertain lands. This right was denied by the defendants in their
wriften statement. -The lower Courts dismissed the claim. A _second
appeat was preferred, but it was ob]ected to on the preliminary ground that

no second appeal lay, as the suit wasof o nature cogmzable by Courts of
Small Causes.

Held, that no second appeal lay. - The question of ntle dld arise -
incidenially; but that did act remove the suit from the co;;mzanoe of the

* Qourt of Small Causes.

Damodar Gopal Dt]cshzt Y. C’lnmtaman Balkr:slma Karae(l) and .
Naragan v. Balaji(?), followed.

Szcoxp appeal from the decision of Vadﬂal ‘1‘ Parekh Fu-st

Class Subordinate Judge at Ahmedabad, confirming the decree

passed by G. M. Pandit, Subordmate Judge of Dhandhuka.
Buit to recover a speolﬁc sum of money as proﬁts of 1mmove-
able property. '
The plaintiff sued to recover Rs. 120 from the defendants as
the value of his share in the produce of certain lands held jointly
by him and defendants, :
The defendants in theu' wntfen sbatement demed the plamhﬁ’ﬂ
right.
Both lower Courts dlsmlssed the suxt.
The plaintiff appealed to the High Court. '
At the hearing, a preliminary ob]ectmn was taken that the

suit having been of a Small Cause Court nature, no second
appeal lay.

* Socond Appeal No. 801 of 1807.
(1 (1893) 17 Bom. 42, ) (1895) 31 Bom. 348,
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@. 8. Rao, for the rekpondent, in support of the preliminary
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.objection :—This is a suit to recover an ascertained sum of money Knsmsum
as the value of the plaintifi’s share of the produce of the land g, * .

described in the plaint ; it is a suit of a Small Cause Court nature,
and. the amount of the claim being less than Rs. 500 the present
second appeal cannot lie. See Girjabai v. Ragkunath(ll

L. A. Shah for the appellant :—The suit falls under Axtmles 4

“and 11 of the schedule to the: Provincial Small Cause Courts’
Act (IX of 1887), and is, therefore not of a Small Cause Court
nature. The definition of immoveable property in the General
Clauses Act (see section 3, clause 25 of Act X of 1897) includes the
benefits to arise out of the land and the produce of the land
would be benefits to srise out of the land. Further, having
regard to the terms of the plaint and the main point at issue, it

is clear that the question of title to the fields is directly and not

incidentally involved. See Jamnadas v. Bai Shivkor® ;- Amyrita
Lal Kalay v. Nibaran Chandra Nayek). :

The case of Damodar Gopal Dikshit: v.". Chintaman Balkrishna

Karve®. and Narayan v. Balaji®, are no doubt against me, but -

they donotin any way override the prineiple laid down in the
above rulings. '

BATCHELOR, J. :—1In this appeal a preliminary objection has
been taken on behalf of the respondents that the suit was a
" Small Cause suit and therefore no appeal to us lies. In resisting
this objection Mr. Shah for the appellant had relied on Articles 4
and 11 of the Provineial Small Cause Courts’ Act. But in our

opinion thm suit caunot be brought under either of these two
articles. :

~ On reference to the plamt we ﬁnd that What the plalninﬁ'
prays for is a specific sum "of money described as his income due
to him in respect of his two-thirds share in the land in question.
It is true this right was demed in the written statement, but it
does mot follow that the case is thereby removed from the

jurisdiction  of the Small Cauge. Qourt, It appears indeed:

1) {1905) 30 Bom., ]47 7 Bom L, B A3)- (1904) 31 Cal 840at p, 343,
741. 4) (1892) 17 Bom, 42.
2) (1881) 56 Bom. 5’!_2. ) (1895) 21 Bom, 248,
B 956—6 P T :
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impossible to make any substantial distinction betweon -the

KESRISANG present case and Damodar Gopal Dikshit v. Chintaman Baikrishna ...

Nmmsme Karve®, or Narayan v. Balyi®, The question of title arises

1908

-

July 2.

incidentally and does not therefore remove the suit from the _
cognizance of the Court of Small Causes. :

Then My, Shah contended that the plamt purports to represent
that the money now claimed by the plaintiff had been wrongfully
“received by the defendants and that in this view of the pleadings
the suit should be brought within clause 31 of the second
schedule of the Small Cause Court Act. But even if we read
into .the plaint the sallegation of wrongful receipt by the
defendants—and there is no such plain allegation in the- plaint
ag drawn,~still this addition would not suffice to bring the suit .
under the operation of clause 81, for this reason that that clause
requires as a condition precedent to its applicability that the
suit be a suit for an account, and this is not a suit for an account..
'Weo think, therefore, that the objection must prevail and that
the appeal must be dismissed wzth aosts, on the ground that no

second appeal 11es o
- Appeal dismtssed.

. . R, R.
1) (1893) 17 Bom. 43, . () (1895) 21 Rom. 248.

APPLLLATE CIVIL

. Befora My Jushce Batchelos and Mr Justice C‘Izaubal ,
BHIKYA avp TUKYA varap SARKHARAM (or1619ax PrLAINTIFF), Ar-
PELLANTS, . BABU amarD VEDU TELI (onxazmr, -DEFENDANTS),
Resroxvena ® - . - R

Hindw Law-Succemon-—Skudras—lllagmmate daughter.r

. Under Hindu -law among Shudras an. :llegltzmate danghter cannot
succeed to her fathers ptoperty in preference to- the _son ofadlnded

" brother, - " -

SrcoND appeal from the deo:smn of B. O. 'Kennedy sttnct
Junge of Nésik, confirming -the decree passed by R B. Gogte,
Subordinate Judge at Sétér&.

- . Second Appeal No. 796 of 1907
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