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Attomeys for the appellants. Mnsars. Matublm;, Jamtetram
& Madan.

Attorneys for the respondent : ~Mess; 8, Kcmga & Patell
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APPELLATE CIVIL, -

Before Sir Lawrence Jenkins, K.C.I. E C/nef' Juatwe, and
Mr Justice Batchelor. .

w

1904 AGA SHERALLI vazap AGA FAIZALLI aNp OTHEBS (onmmu.
August 17.  Dypenpanes), PEritioNEss, Apprrrants, - o0 BAL KOULSUM
1908 KHANAM (ORTIGINAL Pmm'rmr), Orrousm, Exsromnm’* :
Fobruary 12.

R Makomedan Law—8hia branclz—-—.[)escendanta ofpatemal mwles aml
aun!s-—&‘wpztal succession.

The heirs by consangumlty under the Shia Law of mher\tance fall into
three classes. In the first class are, first thé parents, and sepondly children
and other lineal descendants. In the second class there are first - grand-
parents -and ascendants and secondly brothets and sigters and their
descendants. “And in the third elass come paternal and maternal uneles
and aunts of the deceased and his parents and their descendants.

- Suceession in the third class, like that i in the first” and second class, 1is
Pper stirpes and not per capota

APPLIGATION for review of J udgment in second a.ppeal No. 102
of 1904 decided by J enkmgs, 0. J., and Batchelor, J., on the
17th August 1904 ‘

B The second appeal was preferred from the declsxon of H. L.
Hervey, District Judge of Surat, varying the decree of L. P.
~ Parekh, First Class Subordinate Judge.

. The plaintiff sued to recover from the defendants by partition
her share consisting of 6 annas and 44 pies in the rupee in the
estate of one Nurjahan Khanam alias Fatma Khanam, deceased.
The plaintiff and the three defendants stood in equal degree of

‘relationship to the deceased. The plaintiff was a descendant of
the paternal uncle of the deceased and defendants 1 and 2 of

*Civil application No. 662 of 1914 for a_review of judgment. - -
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another pa,terndl unole, while defendant 8, who was the wife of 1908

defendant 2, was a descendant of a paternal aunt.® N . Aea

- SHERALLL
The defendants contended inler alia that the plamtl{f was v.

entitled to a 2 annas and 8 pies share only." B ‘Eggigu

The Subordinate J udge relying on the passages on pages 385
to 887 of Baillie’s Mahomedan Law found that the plaintiff was
entitled to a 6 annas and 4-4 share according to the Mahomedan
Law _for Shias. He therefore allowed the olalm wn;h eoste .
aga.lnst all the three defendants, :

Defendants 1 and 2 appealed and they ]oxned defendant 3 as
respondent 2 in appeal. The Judge confirmed the decree on the
merits but varied it as to costs by ordenng that oosts be borne by
defendants 1 and 2 only. :

Defendants 13 preferred a second appeal At the hearmg,
the following authorities were quoted during the arguments.
Passages 1—6 and ‘8 were exted for the appellants and passage.?
for the respondent

1. The descendants of uncles ‘who are of different parents (i. e., of half
brothers of the father)\will receive the share of their forefathers : thus the
offspring of a paternal uncle by the same mother will get 1/6th ;if there
are children of two paternal unoles by the same mother, they will get 1/3 ; _
and the rest (will be) for childrén of (full) paternal uncles and aunts and
for the chlldren of uncles and aunts by the same father, .

Slzarayaﬁul—[xlam, p; 203/4. (Téheran Edn. 1284.)

oo . . : - , -

(1) The followmg is the genealogical tree embodied in the J udgment
- of the Subordinate Judge-
Mosham Allh Khan.

‘ | . I [
Mirza J dn Saheb : Mirza Saheb ... Aga Mirzai Amani Jani Begam
) I . i I
. Janil Aga - - Aga AlliKhan ° Nurjahan Khanam alias Poti Khanam’
. ERR Fatma Khanam : :
: ’ (deceased)
Aga Fattev Al ) . Na'mﬁniesa ; . . Hashan Java alias )
' N Khanam : " Chbota Aga
Kulsum Kbhanam Aga Sher Allj ’ Aga. Babbon Alli T Lila Begam i

(Plaintiff) . (Defendantl) = (Defendant 2) 1 7.0 .+ {(Defendant 3)
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1908 2. The inheritance of the chlldren of paternal unoles and oi maternal
\'T uncles is as the share_ of their fathers ; this {right) was introduced (into the
Sagrantr law) by the Ayat of “ Ool-al-Arham, ** accordingly their right-te inherit
o, (lit. the evidence of their inheritance) is independent of the right of their

B ‘i{nligig“ fathers ; and the only question is {this:) as they. receive the share of their

fathers, the detail of the deseription of their inheritance.
Masalik-ul-Afkam, (Teheran Edmon)

3. For since they are related to the deceased through their fathers and
mothers their inheritance-was in virtue of the share of their fathers and
mothers. As we have described in the statement above, viz., all having
kinship are'in the place of the * rahm ** (kinsman) through whom he is

_ drawnin; and it is in this wise : viz.. for the offspring of a paternal uncle
through a female her share will be 2/8 ; and for the offspring of a paternal
annt though a male, his share will be 1/3. ~

Masahk-ul-Afham (Teheran Edition.)
4, J or all the children who stand in the place of their ifathers (will be
given) the share of him throngh whom they are related, accordmg to what
you have learnt about the children of brothers ; and so for the child of the
uterine paternal uncle % ; and for the children of two uterine paternal

- uncles § equally, although they are different in sex ; and the rest for the

- offspring of the paternal uncles by (the same) father and mother, or by (the

’ same) father alone ; to males twice the share of females, when (whether)
they are children of onme or more uncles, or similarly (whether they are

_ " children of one or more) aunts ; but subject to this that every one of -them -
~ has received the share of the person through whom he claims.kindred ;
but it is not thus that when there are the son of an uncle and the daughter

" of another uncle together, the sun of the uncle gets 2/2; and for the
daughter of the other uncle is £ ; but the property will be divided between
them half and half as you have heard before in the sectxon on the - children
of children and children of brothers.

: Najat-ul-Ibad, p. 394. Bom. Ed. 1318 AL H.

5. Onu failure of full and half brothers and sisters, their children come
into their places, without any difference of opinion among the jurists and ss
it is said in express terms, -and the Fatwa (also) iz in accordance with it.
Hence there is no difficulty regarding the rule that each of them inherits
the portion of the person through whom he is connected with the deceased
because the former represents the latter. That being so, if thers is only
one child, he takes the whole of that porticn ; or if there are several and
they are all males or all females, they take that poriion equally between
them ; but if some of them are males and the rest females, the division
between them iz in the proportion of 2 shares to a male for 1 share- to
a female, provided they are children of full or consanguine half brothers, -
according to the person in whose place they stand.

Javakir-ul-Kalam. -Chapter on Inheritance, Tabka-i-Salisa..
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-8." Question.—A person (is) dead aund his heirs (are) ohildren of his \ 1908
paternal aunt and children of his paternal unele and the children of his A
maternal aunt and the children of his maternal uncle and the children of Snn: AALLT
each differ in being males and females

"Bar Kanux

- Answer.~—The inheritance should be divided” into three portions, two- ~Kyr,nax,

* thirds of that to the class(Tabka)of the children of the paternal uncle and
paternal aunts and one-third of it to the class of the children of maternal
uncle and the children of the maternal aunt if all are of the same kind; in
this way, that all the paternal uncles and paternal aunts and maternal uncles
and maternal aun‘s are all of (the same) father and mother or all of (the -
same) father or all of (the same) mother. The two-thirds of the class of the
paternal uncle’s and paternal aunt’s children will be divided into three por-
tions, two portions to the children of the paternal uacle and one portion to
the children of the paternal aunt. And they should divide among themsel.
ves for male the share of two females ; and one-third of the portion of the
maternal uncle and maternal aunt’s children should be divided among them
equally.

cn

- P. 608. Extracted tvom Jame us-Skatat of late Mirzai Kumri,

7. Question.~Zaid. Amru, Bakr and Hind (female) are children of the
same father and mother. And Zaid, Amru and Hind are dead; and Zaid
lesves two sons and Amru leaves three sons and one daughter, And Hind
leaves one daughter. Then Bakr died without issue.” How is his inherit-
ance to be divided P ’ o

Answer.—The heritage will be divided into five shares. One share wili
be taken by the daughter of Hind; and two shares will be taken by the sons

of Zaid in-equal parts; and two shares (will be taken) by tho children of -
Amru, in the proportion of 2 for males and 1 for females, =

Jami-us- Sﬁatat, P 615, line &.

8. The questlon 1s—-You have known that the chlldren of the paterna)
uncles and paternal aunts stand in the place of their fathers in their absence ;
‘and (in) the sbgence of one who ig in their grade from the maternal uno\es,
and that a paternal uncle’s son does not inherit with a maternal uncle
though he is related in two ways and the maternal uncle in (one) way and
neither a maternal uncle’s son with a paternal uncls though he is related in
two ways, not to speak of the paternal uncle and the maternal uncle, except
in the unanimously agreed question. But the nearer though the cause of
his (relation) is single is preferred. For inheritance $o the more remote,
though the canses of his (relation) are numerous ; (this i) contrary to what
is likely to appear from the two passages of Mukni and Muknaa which have
preceded and (contrary) to what is (related) from Abi Ali about (his) ex.
pressly stating that for a maternal uncle’s son, when he co.exists with the
paternal uncle, there is one-third and for the paternal uncle two-thirds, and

possibly it is founded upon the paternal uncles and maternal. unclos being
two species, and you have known its absurdity in what has preceded ; and
you have known also that from them is the portion of one through whom
they are related like the children of brothers and sisters and sons and
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1908 daughters. ' (And) for the same reason (it) is (that) [the chlldren of different
Aok patsrnal uncles take the portion of their fathers, hence for the children of
SnErarrt paternal uncles (related) through the mother is one- -sixth and if they are
v, children of two paternal uncles (related) tlu:oughv the mother for them iy

Bﬁgﬂii}"l‘ one-third] equally though they differ in being males and fernales for what

you have known before, contrary to what is (related) from Fazal and Sadook
about the genersl statement that for the children of the paternal aunt is one-
third, and for the children of the paternal uncle two-thirds [and the rest (is)
for the children of the paternal uncle or paternal auntor for the children
of the paternal uncles or paternsl aunts (related) through the father and
mother] or through the father only when they (full-bloed) do not exist —for
the male double of the female, when they ave cbildren of one paternal unel®
or more or aunt similarly ; because of this that when the son of a paternal
uncle coexists with the daughter of another paternal uncle, for the son of
the paternal uncle there are two-thirds and for the daughter of the other
paternal uncle one third ; which I find (laid down) without any cnntmﬂety
(i. e., undisputed or w1thout (ontradlcnon) (accordm“ to what is laid
down) here. ' : "

Jawahzr-ul-Ealamﬁ Sharkz Sharaya -ul-Islam, 1287 lerl

Fazz Tyabgi ( with Manubhai Nanabhai ) appeared for the

-~ appellants (defendants 1—3) : —The question is in what proportion

_ the soveral heirs will share the estate. The first Court has relied

... on two passages in Baillie’s Mahomeda.n Law, Vol. II, pages 3856—

387, but woe contend that they are not applicable either directly

because they refer to the heirs of the first class, or by analogy

because the rules differ as to the heirs of the first and those of

the third class who are collaterals. The descendants through

fomales in the first class take two shares for a ‘male to one share

for a female, while in the other classes they share equally.” As

to the second passage in Baillie’s Mahomedan Law relied on by

the first Court, we submit that the expression *shares of the

* parents has been misconstrued inasmach as it is made to refer

_ to the shares of the parents of the claimants. That expression

_ has referénce to the parents of the deceased. It shows that the

relations on the side of the futher and the mother of the deceased’
respectively get different shares.

The Koran itself by the Ayat-ul-al- Arhen gives the distant
kindred rights of inheritance and they succeed in their own’
right and not through others, Palmer's Translation of the Koran,

' Vol I, pages 96, 172 Sale’s Koran, page 60
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As to the-Arabio texts cited before the Court:— - 1908

The first passage is the most important Shia authority next  Agu
after the Koran. It refers entirely to primary division, that is, SH““‘“
division among relatmns on the father and ‘mother’s side Bar Kousox

, © Kmaram,
respeehvely ,

The 2nd and the 8th passsages strongly sapport our conten- .
tion. . '

The 4th and the 8th passamge’s are- form- the' same author,
The fourth passage creates some difficulty. - If it be construed
against us, then it would become moonsxstent with the eighth

passage

1 the dootrine of representation be recognized in the
- Mahomedsn Law, various difficulties will arise, such as the
springing up of vested interests which have no place in that law;
the descendants of half ‘blood will bec.me entitled to the share
of their parents ; “interests which had once become extinet will
spring up into existence in the case of successive deaths of a
number of brothers, all leaving children ; and it will act in
direct conflict with the direction in the Koran that the males
should get twice the shares of the fomales.

Setaivad (WJth M. N. Mehta and N. K, lllehta) appeared for
the respondent (plaintiff) :—The principle of representation is
not confined to the heirs of the first class only, it applies equally
to the heirs of the second and third classes also: see the 7th
passage. The 4th passage also clearly shows that the principle
applies to the third olass of heirs. There is an apparent conflict
between the 4th aud the 8th passages. But when it is borne .
in mind that the sauthor of the two passages wss one and
the same person, the conflict seems to have had its origin in the
mistake of the copyist. In the 8th passage there is the
omission of & dash which gives a negative sense. Such omissions
are not’ uncommon in maunseripts. . Moreover, the last few lines’
are not consistent with the previous lines of the same page. -

The principle laid down by the Mahomedan jurists is that all
.having kinship stand in the place of him from whom they are
related, that is, they are entitled to the shares of their respective
roots ; Baillie’s: Mahomedan Law, Vol II, pages 385 387
S | 956—-4 o
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The 2nd and the 3rd passages refer to two questmns, namely,
whether a partioular individual is an . heir to the deceased °
and what is the guantum of his share. See also the 6th passage.

Bar Kossux They fully establish™ the prmcxple that the helrs of the thu'd

Knanau,

class take per stirpes,

The following authorities were cited. Bmllle 8 Mahomedan
Law, Vol. II, pao'es 261, 262,285, 323, 328, 885 —487 ; Wilson’s
Digest of Mahomedan Law (2nd Edu.), seotions 450, 470, 473 ;
MacNaghten’s' Mahomedan Law (4’ch Edn ) rage 34 Grady’s -
Mahomedan Law, pages 149, 151, 152 “ :

' JENKINS, C. J.:—The plamtn‘f -sues to recover by par{:ition

- possession of her 6 annas and 44 pies share according to Maho-
 medan Law in the estate of Fatma Khanam and mesne profits

from the date of filing the plaint.

The relationship of the partiesis shown in the tabular
statement set out at the co;nmenaement of the Subordinate
Judge’s judgment.

The first Court decreed the cla.lm advanced by tte plaintiff
and that decree was 'confirmed on appeal by the District Judge
with a vanatxon w:th whwh we are not now concerned.

The defeudants now appeal from the decree of the lower

: appellate C'ourt

‘The queshon is whe‘her the shares of the presen(: litigants in
the -estate of Fatma Khanam are to be ascertaimed by reference’
to a eaplta! ‘or a stirpital distribution. Both the Oourts have
demded in favour of a stlrplfal distribution.

The argument on behnlf of the appellant has been placed

» "~ before us by Mr. Faiz T'yabji with care and shility and from his
* argument we have derived great assistance ; and noae the less

because “with commendable candour he has placed before us

passages which were unszOurable to him as well as those on
which he relied.

Starting from the fact that there are three classes of hen's,
Mr. Tyabji’s contention is that under the Shia law, which governs
in this case, the principle of representation is -confined to the
first of these three classes, while the present heirs fall within
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_the' third olass,; He has had to contend with the diffculty that 1908

- the language of Baillie in his Digest of Mahomedan Law is  Aga -
" not favourable to his argument, but he has claimed that. SHE"‘)”‘“
_ the ‘language which prima facie is opposed to him is really Bar Kursun
favourable to him if only it be borne in mind that tho remarky KEAFAM.
of the-learned author are concerned only with the side (as it has

been termed) in reference, to which the descent had to be
determined, in other words, that he merely had in mind the
prehmmary division, in' accordance with which two-thirds of

the estate goes to the side .of the father and one-third to the

side of the mother, This a.rgument was placed before us with

much ingenuity and we should: have been more inclined to

accede- to it then we are, ‘but for the fact that we have texts

of evident authority placed before us which are in our opinion
conclusive the other way. In the first place it ‘is clear from

the extract from "Jami-us-shatat, page 615(), that the principle

of representation is not (as ‘was argued) limited to the first

class, but extends to the second class of heirs, ‘while it is an

obvious inference from what we will call the 4tk passage®

‘among the texts furnished to us, that representation is not even

limited to the first and the second classes but also applies to the

third, and, as we read the text there is in it a determination

upon fact on all fours with-those with- which we are here -
concerned pointing to a stirpital sucoession’ among those who -

come under uncles and aunts. It was argued. by Mr. Tyab]
that such value as that passage ‘might otherwise have possessed
is nullified by the fact that it is not in accord with another
passuge® taken from another work of the fame author. But
there is (in our opinion) strong reason to believe that it is not
the learned author, but a copyist who is responsnblg for this..
contradiotion. whioh arises from the presence of a megative in -
the second passage. This negative in the manuseript copy on
which Mr, Tyabji relies is represented by a dash and may well
have been introduced in error. At the tame time this error is
one that might easily have been made, the difference involved in
the mtroduotxon of negatwe bemg very slight; the negative is

(1) See the 7th passage quoted ‘above. (@) See the 4th Ppassage quoted above®
’ (3) See the 8th passage quoted above. '
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1908 imappropriate to the logibal sequence of the Passage as a whole ;
Acr and the conclusion to which we come is that it was inserled in
Snnmnm error so that there is no real antagomsm in the works of th1s
BfII Kmsuu a.uthor ) - o D
TARAM. Then there is an extra.ot from Jamz~us shatat‘" which
favours the contention of the respondent. S :

On these materials we_hold that the principle of representa-
“tion in Shia law extends to those standing in the positign of
the litigauts at present before us, and in thm respect We are
. iun agreement with the lower Oourt

The other point ; raised before us was as to whether the lower
Courts ‘were right on the question of legitimacy.. We think that
the finding of the Distriet Judge, though .not” very clearly

. expressed, really means that an acknowledgment of legitimasy
by the father is the reasonable inference . to ‘draw in the
circumstances of this case, and if this be 0 no error was
commiftted with which we can deal in second appeal. -

A The result therefore is that we must confirm the decree of the.
lower appellate Court with costs.

o “Deeree confirmed.
v . After the :‘:,;aid- 'judg'meut' was. 'delivel_'ed the. appellants
(defendants) applied for a review of judgment. and a. rule nisi

haviug been issued requiring the respondent (plaintiff) to show
cause why the judgment should not be reviewed.

Faiz Tyabsi (with Manublai. Mmab}zm’) appeared for the,
applicants . (appellant-defendnats) in support of the rule :—The
decision must-be reviewed as it is inconsistent in itself. It holds
that the negative is - mappropnate to the logical sequence of
_the passage as a Wwhole, and this has been our contention. The
Court has been under the 1mpressmn that the positive expres-
sion went against us, but this .is not so. We have produced
other_ edition, which negative the theory of- the copyist’s error, -
and this with the new passages strengthens our case. - -

Setaload (with M. N. Mehts ond N, K. Mehts) for the
opponent (respondent-plaintiff) :—No doubt there is a slip in

(1) See the 6th passage quoted above.
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-the ]udgment It should have said that the “ positive ” is inap- 1908
propriate. This i3 what the Court really ‘meant to decide as  Aqa
would appear from the original draft. Itis thus only a clerical SHEﬁ“”“
mistake and no sufficient ground is shown for a review. . .  Bar Kuisux

- The Court then granted the a,p phcatmn for a_ review, and Raanax.
proceeded to rehear it on merits : .
At the hea.rmg the following passages Were quoted d\mng the.
arguments :— '
9., Five Propontzons .
The  first : —~You have already learnt from what has preceded, the order _
of the relations who (are) from the borders of the lineage (i.e. in the ™
collateral line). Then the paternal uncles of the deceased, and “his paternal
aunts, and their ckildren how low sosver, and his maternal uncles, and his_
maternal aunts, and their children, how low soever, ( are) better entitled to
inheritance than the paternal uncles of the father (of the deceased), and his
(the father's) paternal aunts, and kis maternal uncles, and his maternal
aunts ; and also better entitled than the paternal uitle of the mother (of the
 deceased), and her paternal aunts, and the maternal uncles and maternal -
aunts becauss the paternal uncles of the deceased and his maternal uncles

(are) mearer to him ; and all the nearer (relations) are preferred to the

remoter, according to the Kerdn, the tradition and the Ijmaa ; * and their -

« children stand in their place. Seeing that the daughter of the maternal
aant (e g.) is from _ii.e. onme of) the children of the grandmother,

and the paternal auntof the mother, (e.g.)is from the children of the

- gradmother of the mother, the child of the grandmother of "the deceased is

‘preferred for inheritance to the child of the grandmother of the mother of
the deceased-; therefore what (is related) from Hassan about the sharing
of the patcrnal aunt.of the motherand the daughter of the maternal aunt

‘ig clearly incorrect. No doubt in the aksence of the paternal uncles of the
decoased, und kis paternal aunts, and his maternal uncles, and his maternal
aunts, and their children how low soever, their place is taken by the paternal
uncles of . the father, and kis paternal aunts, and his maternal uncles, and kis
maternal aunts, and the paternal uncles of kis mother, and hor paternal aunts,”
and her maternal uncles, and her maternal aunts, and their children, how
low soever,—they stana in their place in snccession also upon the principle
of the preference of the - nearer to the more remote ; and the maternal
uncles and paternal unocles being of the same grade, they are preferred .to
the paternél uncles ¢f the grandfather and grandmother and their maternal

_ uncles and to the children of these and the same is the rule about the

father of the grandfather and his grandfather aud so also every group

e

#* On the margin are the words 1=**and the children stand in the plnce
of the fathers,” ’ :
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1908 - of them how low soever is pre/‘erred to the k:gker group as stated with

 Aea all its arguments though it is obuous~and God knows.
SHE:.ALLI : s T - Jawahuv-ul—lcalam, P. 283
BuaKuvisvm v, B —-The it ahcs repreSent the text of the Sharuya-ul Islam. The rest

Kuawsm,
) is the commentary..

10. Questicn : ~Zaid is dead and his only heirs are one son of a pater-
- ‘nal ‘aunt and one son of a’ maternal aunt how it his mhentance to be
» divided P, S

’ Answer ¢ -The children of the paternal uncle and maternal uncle and

.. paternal aunt and maternal suat are under (3. e., ave governed by the rule

.- of their own ancestors), : an- the,best known and strongest (opinion) is this,

";':tha.t two-thirds * are for the patcrnal unoles and patercal auits, and one-

' _third * for the maternal uncles and maternal aunts, and the most obvious

~and the most well koown (opinion) does not distinguish between unity and

plura,hty, that is to say, for 1n~tance, there is no dxstmctlon, whether there

" is one peternal uncle and one maternal unele, or several paternal uncles

and several  maternal uncles, for in every case one-third belongs to the

group of maternal uncles and maternal aunts and two-thirds to the groap

of paternal uncles and paternal aunts, but in the case of plurality and { -

the division among the maternal unclesis equal, though some are males

and others females, and in the group of paternal uncles and sunts fu: _the
male there is double (the portxon) of the female. .

Jam-z-uslz-slzaﬂat, p- 6)6

* 11. Ifoneof the paternal uncles and paternal auntsis consanguine,
and the other of foll blood, the children of the consanguine (uncle or aunt)
do not get anything at all, (but) the children of the full blocd will divide
(the inheritance) as stated above. And if one is uterine, and the other of
full blood, one-sixth of the two-thirds should be given to the children of
the uterine (ancle or aunt), and they divide equally, and the children of
the other divide the other five.sixths (in proportion of) two (shares) to
malesand one (share) to femates. And as to the children of the generation
of the maternal uncle and maternal aunt, if these are also of t he same kind
as regards what we have mentioned above (viz., if they are all of the full
‘blood, or all consangmne or.all uterine) they should share equally, and if

* one is consanguine and the otherof blood, and ¥ the children of the consang-
uine unele or auntare excluded from inheritance, and if one is- aterine
and the other consanguine or of full” blood, the children of the uterine

(uncle or aunt) get one-sixth, to be divided amongst them equally and the
rest is divided also cqually by the chﬂdren of the other—and God knows.

. Jam-z-ush-skattat, P. 608,
* The words between the asterisks are on the margin,
{ “and ™ is obkusly a redundant,
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Founm stcounsn. o ' 1908 '

%

; ) i Aga
13, The chxldren of chlldren, however they may deseend, males or SHERALLI

females, stand in thie places of their ancestors in sharing with the parerts -
‘or "consorts and in precluding them (parents-or consorts) from (off) the Bax KULSUM
greater share (and bringing them down) to the smaller one .and in prevent. Kmanax.
ing others than themselves out of the relatives according to the more
rightful judgment, But they come in the order of the nesrer (in
relationship) the nearer (in the right of inheritance). Accordingly a -
progeny does not inherit tojether with that who. is 'nearer to the
deceased than he : And- as regatds the details of their inheriting, every
one of them inherits the share of one through whom: he’ approaches .
the deoceased. Accordingly for the progeny of. the daughter is'.the-
share of its mother whether it be male or female and that is § of single
or if with parents : and the remaining goes to it although it is a male just .
as the remaining would have gone to his mother if she had been alive and’
for the progeny of the son is the share of its father whether it be male or .
female ; the whole property, if single ; and whatever remains after the fixed .
portions (are paid off) if there are co-existing with him the sharers of that,
for example, the parents and the wife ;and if there is a single child of 2
son and a single child of a daughter, for the child of the son, although it be
a single female, is 2/3 which is the share of the son, by way of the fixed share
(Faraz); and for the offspring of the daughter. although several, and males,
is 1/3 which is the share of the mother (daughter) in the Faraz according
to the lower right jadgment and if there be the husband or wife, for them
"is the share, viz.: 1/4 and 1/8 and 1/3of the rest is for the progeny of the
daughter and 2/8 for the progeny of the son; and the children of the
daughter divide the shares of their mother, for the male double of the

female just as the chlldren of the son divide accordmg fo the correot
" judgment,

_Najatel -i-bad - pp. 463 454, p- 386 Bom. Edn ‘
: T'ehran Edition.

FourtH DIsCoURSE.

- 18. Thegrandfather, however remote, shares with the brothers, provided
thero is no nearer (grandfather). And if they (a nearerand aremote grand.
‘father) co-exist with brothers, the nearer shares with them and the more -
remote (who is) precluded, i excluded in the same way as are excluded the

children of the brothers, in spite of their (the latter) being of the same .
‘parents, co-existing with the brotuers, notwithstanding they (the lattor) are
. ol one parent only, according to the more corrcet view. Yes; they stand
in the place of their fathers in sharing with the grandfathers and with
others in their absence. And when such is the case, every one .of them
inherits the share of that through whom he approaches the deceased, and
is his substitute,. Then, if he is alone, the 'whole) share is his, and if they
are several, they divide that share equally between them if they are all
males or females ; and if they are mixed up, then for the male is twice the
share of the female, if they are the progeny of brothers of the same parents

&
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1808  or of the same father alone like the person in whose >laces they stand. -
T S}n_ulaﬂy if they are the children of brothers by the s'azlx)le motheyx", they
BHERALLI divide the property between them equally like the persons in whose plaoes
T e they stand, there being no difference between their being the children of
Bas Kuisux 0ne brother or sister and between their being the children of a number of °
K Bawaum.  brothers, althongh with regard to their relationshi p with the several (when *.
they are children of several), every one of them takes the share of one
through whom he approaches the deceased, but then the share is divided
among themselves also equally. Aeccordingly, if the children of brothers
by the same mother be three for instance, and if' one of ‘them (é.e., these
three) be the child of one brother and the othier two are the children of
_another brother, then for the first out of them is 1/6, the share of his
father which is half of one-third (which is the share of their.mother from
the property of the deceased) and for the other two is the other half, which
is also one sixth, which is the share of their father and which they divide
among themselves equalily. : : .

- Najatel-i-bad, pp. 468-459, p. 390, Bombay Edn,
: - Tehran Edition,

. Fivre Discousse. -~ .

14. The children of paternal uneles and maternal uncles stand in the
place of their fathers (viz., the paternal uncles and materoal uncles) just ag
you have heard in case of the children of the brothers ¢ but provided thore
is none who is nearer than they out of those who are in the same: category.
Accordingly, the son of a paternal uncle will not receive inheritance in the

. presence of a paternal unclo, except in the case already mentioned before.
And neither will the son of the paternal uncle receive any_inheritance
in the presence of the maternal uncle, And neither will the son of a
-maternal uncle receive any inheritance, in the presence of a paternal
uncle, much less in the presence of a maternal uncle, although the
son of the maternal uncle approaches the deceased in two ways unlike the

" maternal uncle ; the reagon being what you have already learnt, that they
belong to one category. And similar is the case of maternal uncles among
themselves also, Accordingly, one who is more remote in relationship will
not inherit in the presence of one nearer in relation to him.. And the
nearer in two ways precludes the ono whose relationship is by the father
alone and though he iy in the same grade with him. Yes, if ail those
(viz., paternal and maternal uncles and their progeny) are absent, their

- places are taken by the paternal uncles of the father of the deceased, and
his (viz., of the father of deceased) paternal aunts and his” maternal unoles
and his maternal aunts, and the paternal uncles of the deceased's mother
and her paternal aunts and her maternal uncles and her maternal aunts ;
and their progeny take their placo just as you have heard in the first two
(viz, the uncles and aunts of the deceased) cases. Again, if all these
are absent, théir place is taken by the paternal uncles of the paternal
grandfather of the deceased and the paternal grandmother of the deceased

.or their maternal uncles. . . S

. And in the same way is the Sixth Discourse.
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. For all the chlldren who stand in the place of their fathen (w1ll
-be given) ‘the share of him through whom they are related, accord-
_ing to what you have learnt about the children. of brothers; and
- so for the child of the uterine paternal uncle is 1/6; and for the
-children of two uterine paternal uncles 1/3 equally, although they are
_different in sex; and the rest for the offspring of the paternal uncles .
"by (the. same). father and mother, or by (the same) father afone; to
males twice the share of females, when (whether) they are children of
one or more uncles, or similarly (whether they are ehildren of one or more)
aunts; but after this that every one of them has received the share of the
person through whom he claims kindred ; not that when there are the son
of an uncle and the danghter of another uncle together, the son of the

- 558
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uncle gets2/3 and for the daughter of the other uncle 1/3; but the property -

will be divided between them half and half as you have heard before in the
portion on the children of children and children of brothers. And the same
are the details in the case of maternal uncles. And when the children of
paternal uncles and of maternal uncles exist together, then for the progeny
of the maternal uncles is one-third, although the progeny be one single
female, and for the progeny of the pateraal uncles is two-thirds similarly.
Then if the issues are numerous (i.e., more .than one) and are equal in
relationship, thoy divide equally. “Otherwise 1/6th of the 1/8rd is divided
equally among the issue of the maternal uncle or of the maternal aunt
by the mother side only, if the latter is only one; and if several, one-third
(of 1/3) is divided equally also, but after giving the issue of each the share
of that through whom he approaches the deceased. And the rest of the
one-third is for tho issues of the maternal unoles though one or more
. through both father and mother or through the father alone to be divided
equally; aithough when the uncles are several, the issue of each in this
case also first take away the share of one through whow he approaches
the deceased. ‘As for the two-thirds, one-sixth thereof is for the issues
of paternal uncles through the mother alone, in case the (uncle) person
through whom they have approached the deceased is single, and 1/3
thereof in ecase of there being several. But in any case the issue divide
equally after oach taking the share of one through whom they approach,
in case of plurahty those through whom they approach are several. And
the remaining .portion after deducting the 1/6th or 1/3rd as the case may
be is for the issues of the paternal uncles through father and mother
both or through the father slone, whether the 'said uncles are several or
‘one, to be divided in the proportion of 2 for males to 1 for females after
issues of each have taken tae share of the person through whom they
approa.ch the deceased in case of plarality (if the persons through whom
they approach the deceased ‘are numerous).

Na_;atel-c-bad, PD- 463-464 Tehran 'Edmon.

Tnn Srcoxp stcounsn. s

15. You have known that the children of _paternal uncles and paternal ,

aunts stand in the place of their ancestors in their absence and in” the

absence of one who is in their (i.e., the same) grade out of the maternal

anoles, and (you have known) that a paternal uncle’s son does not inherit
Bo56—b '
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in the presence of a maternal uncle although he approaches the deceased
Aga in two ways, wheroas the maternal unele in one way; and neither (does)
Snmzum a maternal uncle’s son in the presence of a paternal uncle althongh he
Bax Kursuy approaches the deceased in two' ways much less in the: presence of buth
KHANAM- paternal and maternal uncles, except in the unammously agreed question.
‘But the nearer although related in -a-single way is preferred for inher-
itance to the more remote though related in numerous ways, this being
contrary to what almost appears from the two foregoing passages of
Makna and Maknia and contrary to what is related of Abi-Al’s expressly
stated contention, viz., that for a ‘maternal unecle’s som when co-existing
with the paternal uacle there is 1f3 and for the paternal unclo 2/3 which
(contention) is perhaps based on the assumption that. paternal uncles
and maternal uncles are to be two species. And you have already known -
the absurdlty of this contention in what has preceded. ~ And you have
" known also that for them is the share of one through whom they approach -
the deceased just as in the cases of the children of brothers and sistors
and (the children) of sons and daughters, and therefore it is thab the
children of the dz_ﬁ"erent paternal uncles take the share of their j'athgrs i
hence for the children of paternal uncles, through mother alone, is 1/6 and if

they are the progeny of two paternal uncles through the mother alons, then -

Jor them 1/3 to be divided equally among themselves although they are
males and females for the reason yon have known before; contrary to
the contention of Fazl and Saduk based upon their view of the applicabil.
ity (of the rule of unequal division) being all embracing, according
to which for the children of the paternal aunt (whether through both the
parents or through mother alone) is 1/3 and for the children of $he uncle
(similarly) 2/3., And the rest is forthe children of the paternal uncle or
paternal aunt or for the children of paternal uncles or paternal aunts
through both father and mother, or through father alone in t{he absence
- of the former, to be divided in the proportion of for the male double of
the female if they are the.children of one paternal uncle or more and in
the case of paternal auats similarly; beeause of that wl\en the son of a
paternal uncle co-exists with the daughter of another paternal nncle, for
the son of the paternal uncle is 2/8 and for the daughter of the other
© paternal uncle is 1/, there being no difference of opinion of & single
writer on the.point of the subject. dnd similar is the Discourse about
the progeny of the maternal uneles. And if the children of the paternal
unclg and the children of the maternal uncle co exist then for the children
of the maternal uncle is 1/3, whether they are the children of one or many, *
and for the children of the paternal uncle the rest, just as in the case
whon paternal uncles and maternal uncles co-exist; so much so that
the same things are made applicable here which you have heard of
in that place. Acébrdingly for the son of the maternal uncle is 1/6 if the
" maternal uncle is one and 1/8 if many. Then if they are similar one side,

’
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the division will be equal; otherwise those related through the mother are 1908
-to those related throngh the father or both parents (in this case also) as
the motherly relatives are to the fatherly or parental relatives (in all other Sn éﬁ; L
cases). Accordingly in the example here 1/8 of the 1/3 is for the childran o
of the'mnternal uncle or maternal aun! through the mother, equally if the Bar Korsuu
maternal uncle or aunt is single, and 1/3 thereof to the children of many, KaANAM.
“for every group (is) the share of oce through whom they approach the ~
doceased, to-be divided egually; and the rest of the 1/3is for the children.
‘of the maternal uncle or maternal aunt, single they be or plural, by both
varents or by father alone, for each the share of one through whom he
approaches the deceased, to be divided equally; and 1/6 of 2/3 is for the
children of the paternal uncle or paternal aunt through the mother, for
the male equal to the fomale, if the one throngh whom they approach is
single and 1/3 thereof is for the children of ‘many, for each the share of
him through whom he approaches the deceased, for the male equal to the
-female, and the vest is for the children of the paternal uneld or paternal
aunt or of buth by beth the parents or by the father alone, for each the
share of one through whom he approaches the decessed, for the male double
of the female. And if the children of the maternal uncle, maternal aunt,
paternal uncle and paternal aunt co-exist, for the children of the maternal
uncle and maternal auntis 1/3 equally and for the children of the paternal
aunt is [f3 of 2/3 and the rest for the children of the paternal uncle. And
Hasan bas gone against this and bas given the children of the maternal
uncle and maternal aunt 1/3 equally and the children of the nucle 1/3 for
male double of the female and for the children of the paternal aunt -
*(and) the remaining, the division in this ease being also for the male
double of the female, o

;- ~ Jawakir-ul-kalam, p. 288,

Faiz Tyabji (with Manubhai Nanabhai for the applicants,
(appellant and defendants) to show causs =~—The distribution
among the heirs of the third class is not per stirpes. There are
‘two main groups, vis., the paternal and maternal sides. -Each of
these groups is divided into sub-groups which are enumerated in
" the texts with their  different shares. The expressions about
the heir. taking the share of one ‘through whom he is related
refer only to these different sub-grovps of the full blood, the
consanguine and the uterine relations. This is shown by the
1st passage.” The different heirs would then sub-divide per
eapita the share which falls to the sub-group in which they are

*¢And’ (redundant).
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1908 moluded The 2nd passage shows that the olaimants take in
Aca their own right. The 3rd and the fth passages do not really
Snn;m.m go against us.

BuKvison  Lhe 4th is directly against us but then the 8th is dn‘eetly -
KEsSAM. in our-favour. The 5th and 7th paseages have no. “bearing
‘a3 they refer to the second class, The 9th passage furnishes

" sn illustration of what is meant by <“standing in " their

place.”” The daughter of the maternal aunt is preferred because

she stands in the place of the grandmother through whom she is
oonnected to the deceased, and thus prevents the inheritance

from going upward. This passage also shows that in the ' case

of the higher groups they are brought down and the uncles of

the father are made to stand in place of the uncles. This is
inconsistent with the theory that the person in whose place the

heir stands is the immediate ancestor of the heir.

The 10th and 11th passages indirectly support our contention
that the distribution is per capita,

The other passages are put in by the opponent The ex-
pressions such as “ through whom he approaches the dececsed,”
“and is his substitute,” refer to the sub-groups. ’ -

The 15th passage corresponds with the 8th passage. They
are directly in our favour. There can be no doubt now as
to its correctness as three different editions agree in adopting
the positive expression. The Persian Edition of the Nejatul-Ibad
also agrees with this. The only passage which has a negative
expression is the 4th passage from the Bombay Edition. ‘“Ihisis
only a small handbook, whereas the Javahir-ul-Kalam is a large
work consisting of six big volumes, and more weight* should be-
given to the reading adopted by the latter. ~

Reference was also made to Ameer Ali's Mahomedan, Law, -
Vol. II (2nd Edn.), pp. 40, 41, 62, 78, 79 105 Sircar Tagore
Sections on the Mahomedan Law, Vol. II, pp. 172,205, 250 ;
Baillie’s Mahomedan Law, Vol. II, pp. 262, 268, 285, 332, 333
334, 886,889, y

. Setalwad (with M. N. Mekta andN K. Heiita for tho opponent,
respondent-plaintiff) :—All the heirs in this case kelong to the
third class. 'We say that Shiya law recognises stirpital division
throughout, A a -
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The apphcants had at the prevmus stage restricted the st1rp1tal 1908 -
division only to the heirs of the first class, Now they concede
that it is recognised in the second class also: but they say that SEEmarrr
the principle is not applicable to the third dass. Bar Kossox

"The question, therefore; that naturally aricesis: If the division KFANAM.

is stirpital in the first two olasses, why should it not be so in the

third class also ? If it is to be so restristed, there must be very

clear words to that effect in the Texts, But that is not the case.

On the other hand the passages put in by us clearly bear out our
contention. -~ Baillie’s Imameea, p. 385, also goes conclusively

against the applicants. The passage at p. 889 is part of the

whole argument commencing with. the fourth rule at p. 888 and

should be read as a whole. ~ :

- Again the expression ‘ taking the share of one through whom
they approach the deceased ’ is a technical one and is to be found
- used with regard to all the three classes. The applicants have
- -now conceded that as applied to the first two classes, it means
that each one takes the shares of its immediate ancestor through
whom it approaches the déceased : and it must mesn the same
thmgs as applied to the heirs of the third class also.

The 14th passage very clearly brings out our pomt 80 does
also the 15th passage. ’

The 2nd and the 8rd passages are . continuous passages.
The -2nd deals with the question as to whether a partioular
person is“an heir: and the 3rd deals with the share of such a -

person if he is an heir: and that passage also clearly supports
our contention.

The only passage that seems to support the apphcante con-
{ention is the 8th passage, which corresponds with the
15th. . But that passage would not read consistently but for -
the negative. The applicants ouly rely on an accidental error
caused by the omission of a negative which is expressed only by
a dash. The Nijatul-Ibad passage, f.., the 14th passage only
elaborates the argument of the Javahir-ul-Kalam passage, f..,. "
the 8th or 15th. The author of both the works is the same.

The passages put in by the applicants, the 9th, 10th and
- 11th only lay down the principle that among heirs the
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' 1908 ~ nearer ‘exclude the more remdte, and - that the heirs related
SR

2on through the mother take umong themselves equally m‘eSpeetwe
Snmmnm of sex.

‘ B“KUI’SVM Tyabji, in reply

JENKINS, C J.:—We have taken advantage of an error
apparent on the face of the record to grant the application for
review sought by the appellants who were unsuccessful before
us on the first hearing of their appeal. We were $he more ready
to do this as we were told that there were now additional
materials in the shape of fuither and more accurate translations

- of works by ‘commentators who had dxscu\sed the question W1th
which we are concerned.

‘That question is, whether under the Shia._ 1. aw the succession
in the case of descendants of paternal uncles and aunts is stirpital
or capital, On the former occasion we held that it was st1rp1tal

The heirs by consanguinity under the Shia Law of 1nher1tance '
fall into three classes. In the first class are, first the parents,
and secondly children and other lineal decendants. In the
socond class there are first grandparents and ascendants “and
secondly brothers and sisters and their descendants. And in the
third class come paternal and maternal uncles and aunts of the
deceased and his parents and their decendants.-

~ It is now conceded before us that in the case of those cominé
within the first and second classes, succession is stirpital. Why
should it not be so in the case of the third class P

A further examination of the relevant passages in the second
part of Mr. Baillie’s Digest of Mahomedan Law, which appears
to be largely composed of translations from an authoritative
text-hook of Shm. Law, Sharayas-ul-Islam confirms us in the
conclusion that’ in”the third class as well as in the first and

. second, succession is stirpital. _ e

_The passages read to us, and more partloularly that a.t pages
386 and those that follow point clearly to that conclusion. And
the. extracts from commentators which have been brought to our
notice in our opinion, strongly support that view.
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It is- admltted by Mr. Faiz Tyabji that he can only rely on
one of those passages as being in his favour, that is, the- “passage
which was marked 8th on the-former hearing and is now 15th.
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It is quite true that there is o statement there which seoms BAI K”Ls”“

to support his contention.  But that statement is in direct
conflict with an exposition of the law as laid down by the same
author in another work, and as' between these conflicting
statements we have no hesitation in again accepting the 14th
passage as it how is, as being the true statement of the writer's
views. - : ST

The conflict of views arises from the fact that in one case a
~ negative is present and in the other caso it is absent.

We have now had further opportﬁnity of examining the
record and examining ~it with the assistance of the Arabio
Translator, and. it is apparent to us that the absence of the

negative from the 15th passage might very well have been a -

copyist’s error, while it is impossible to treat the presence of the
negative in the 14th passage as due to any such accidental cause.
. For, the sentence in which this negative appears, read with that
" which immediately follows it, shows that the negative was
absolutely  necessary for the purpose of giving expression to the
writer’s views. And we further think, reading the whole of the
15th passage, that the negative would be more consistent with

the general views there expressed. So that it comes to this that

the' only passage on which Mr, Faiz Tyabji is able to rely in
support of his conclusion is one which we are unable to accopt

Kn ANAM.

for.the reasons we have here indicated as bemg the true ex-

position of the law.

The result is that as on the former occasxon wo conﬁrm the
decree with costs. o N

“The appellant must pay the costs of thls appeal and the costs
of the apphcatxon for review. ,

Decree confirmed.

Gb B- R -
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