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Brfme Sir Lawrence Jenkins, K, C. I E C’luqf’.fustice, and
Mr. Justice Batehelor. .
DHIRAJLAL PANACHAND AND ANOTHER, Arrnm,mfrs ARD Dxnnsn- E

ANTS 4 AND 5, v. HORMUSJI EDULJI BOI‘TLEWALLA Rnsmu-
DENT AND PLAINTIFF, *

1908.
February 11,

Practice—Ex parte decree—Suil sef down far hear mgbeﬁ)re the date ﬁ:ced in
the summons —Civil Procedure Codg {Act XIV of 1889), section 68, 69, -
98, 100, 101, 112 and 113—High Court Bulés Nos. 111 and 112."

‘If is not open to a plaintiff to obtain an ex parte docree before the
rcturnab)e date mentioned in the summons. o

Tug plaintiff brought a suit agamst the defendants to reeover
such sums as he would have earned by commission under an- -
agreement made between him and the defendants down to the
date when the defendants’ firm in Kobe was closed the pleintiff
having been always ready and willing to perform his part of the
said agreement down to the said time. In the alternatwe the
plaintiff prayed that the defendants might be ordered to pay to -

the plaintiff such sum by way of damages for the breaeh of the .
said agreement as might seem just to the Court.

The defendants were summoned to appear on the 27th Novem- -

“ber 1907. Inthe margin of the summons it was sta'ed that in
- default of the defendants fling s written statement and gerving
a copy on 1he plaintiff within four weeks from the service of the -
- summons the suit would be set down to be heard ex parte and -
_ the defendants would be liablé to have a detree or order passed
against them. The first three defendants were not served with
a summons but the fourth and fifth defendants were served on
the 22nd August 1907, :
~ "On the 9th September the palintifi’s solwltors onte a letter
to the fourth and fifth defendants saying that they. would apply
for an ¢x parte decree on the 20th September if they were not
~ furnished with a copy of the written statement hefore the 19th.
"On the 19th they again Wrote a letter saying that unless the ‘
Copy 3 ‘was furmshed by the evenmg of the 20th they would apply

* tmt No. 655 of 1907, appeals Nos 1512 and 1513
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to ha.ve the sm}a set down for an ez pm e decree on the 23rd
September.

An ex par te deeree was, however, obtamed on the 24th
- September.: Mr. Justice Beaman gave judgment for the plaintiff
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- and referred the matter to the Commissioner for taking accounis

and for ascertaining the dameoes sustained by the plaintiff by
breach of the agreement referred to above. The Court also
ordered the fourth and fifth defendants to appear before the
. Commissioner with books and documents in their possession
relating to the subject matter of the suit, aud to pay the costs.

The fourth and ffth defendanis moved the Court on the 10th
. October, 1907, to set aside the ex parte decree.

Mr. Jushee Beaman delivered the following ]udgment

BEAMAN, J.:—1I think looking to the language of Rule 111 and
to the practice which has been established under it, a practice
which is admitted by Mr. Setalvad and which bas been advanced
. in favour of his arguments by the Honourable the Advooate-
General, there can be no doubt wlatever as to what meaning has
always been given to Rule 111 on the Original Side,

Tt is now contended by Mr. Setalvad that the practice is not .

warranted either by any section in the Code or by that Rule, and
I must confess that I feel very grave doubt whether, if the matter
had been duly argued, my conclusion upon that matter in the
circumstances of the case would be and ought to be the same.

It seems to me that the procedure is exceedingly simple.

For the Rule prescribes that after the summons- is given to the
" defendant he must put in & written statement at any time
before four weeks and when on the expiration of the four weeks
the defendant has not complied with the requisition in the
summons it is customary to apply to the Prothonotsry who
thereupon' sets down the suit to be disposed of ez pirte. All
this seems to me perfectly clear and practically beyond con-
troversy: namely. that the expiration of the period is thus made
~ by the practice of the Court to correspond with what in the
mofussil. under the lahguage of the Civil Procedure Code is
ustually understood by the first hearing. And it also appears to
me whether rightly or wrongly that the practice established is

-
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that failure to ﬁle 8. wntten statemeut amounts to a faﬂure '
within the meanicg of section 118, Civil Procedure Code, *

In this.case the facts upon which the present motion is made
are simple” and present no difficulty, For it appears that the
period to file the written statement was to expire on or about
the 19th September, and, therefore, after that time the present

. defendants would have been liable to have their suit set down

at any subsequent date for disposal ez paerte. This,”however,
was not done but the attorneys for the plaintiff went rather out
of their way to make sure that the defendants were apprised of
what was going on and sent two notices on the 9th and 19th
September intimating to them that an application would be
made to have the suit put down for ez parte decree on the 23rd
September. Therefore, when the suit was set down on the 24th
September although that did not happen to be the day for which -
notice had been given the position still remained the same, that

© s to say, the plaintiff had put the defendants on their guard that

the matter would come up to be disposed of ez. parte. Therefore,
the suit was open for ex parfe hearing as agmnst them with the‘
result that they now come before the Court again with a motion

“to have that ez parfe decree set aside. -Mr.: Setalvad has argued

that the terms of section 113, Civil Procedure Code, have been
sufficiently fulfilled in the present case by the circumstances
which are'set forth in the afidavit and on which he has based

his arguments, It is contended that one of the defendants knew '

B only on the day on which it was intimated to him that the
" ex parte decree was going to be made, but as a matter of fact

no proceedings were taken on that date and the ¢z parte
deoree was really made on the 24th September. If, therefore,
these defendants had already two mnotices and were aware
of the -practice of the Court, as_they -ought to have been
they would have seen that their suit would be set down for an
ew parte decreo, This they fail to do and after the ‘ez parte decres
has been made they seek the indulgence of the Court on the
ground that they had been prevented. - Mr. Setalvad in support
of his argument has cited Somayya v. Subbamma® but I feel

great dlfﬁoulty in adopting its principle. It seems to me whether

(1) (1908) 28 Mad. 599, .7
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a case is good or bad on its merits, thet has very httle to do with
the procedure under section 108. The Court has to look to one

thing and one-thing only whether the summons was served and

whether if served the party had sufficient cause- for his
non-attendance, There may possibly have been something special

in the circumstances of that case which induced the Judges of the

Madras High Court to put a very liberal interpretation on the
words  sufficient cause.”” But the practice which they seem to
affirm appears to me altogether unsound and likely to introduce
practioally unlimited and unnecessary comphoa,tmne in adminis-
tering the sootion. Sitting as I do without much experience
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on this side of the Court I do not give effect to the suggestion ,

that the practice.of this Court is not warranted by the law. I
believe the practice-is well established.,.
- For these reasons I think that the motion must be dismissed

‘with all costs and the ez parte decree allowed to stand.

The fourth and fifth defendants preferred an appeal

~ Setalvad for the appellants :— "

‘We submit that the suit was improperly put down for en er-
purte decree on the 24th: September; and that we showed suffi-
cient cause for not appearing. : - :

You can’t pass an-ex parfe decree except on. the da,y fixed

for the hearing : see Oivil Procedure Code, sections 68, 69, 96
and 108.

" Refer to Rules 111 a,nd 112 RuIe 111 only prov1des for the
fling of a_written statement. Rule 112 provides that in default
of a written statement the suit is to be set down as undefended. -

The direction in the margin of the summons is not warranted
by the Code or Rules unless it only means that the suit will be
set down for an ez parte decreo on the day fixed  for the hearing.
There is nothing in Forms 117 and 118 of the Code as to the
jour weeks or as to an ez parte decree in default of a written
statement. .Then we had sufficient cause for not appearing. The

- guit was against five partners of whom three were not served at all.

_All the papers were with them. The first notice we got
from the plaintiff was his solicitor’s letter of 9th September 1907

warning us that they would apply to have the suﬂ; set down on
B 966—3 : .
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the board of the 20t11 instant for an ex parte deeree This was not -

| Dmzaszar done. Then came his attorneys’ letter of 19th September 1977 -

. v,
Hormusir.

saying they would apply fo have the suit set down for an ez
parte deeree on the 23rd instant.

The suif was not set down on the 23rd but on the 24611. This

“notice reached the fourth defendant on the 23rd.

" 7. .Bo there was reé;lly‘_ no mnotice to my olient. There must be

proper notice if the suit is fo be set down. 'When we applied to
Beaman J., to set-aside the ex parés decree wo tried to show we
had a bona Side defence ‘We indicated our chief points.

We rely on Somayya v. Subbamma(‘)

" Raikes for the respondent — |

Section 108 of the Civil Procedure Code contains the grounds
upon which an ew parte decree may be set aside, one of which is
if the defendants are prevented by any sufficient cause from appear-

© ing when the suit is called on for hearing - We submib that the

appellants showed no cause whatever which prevented them from
appearing on the 24th September.. On the contrary their con-
duct showed that they had no intention at’ ‘all of appearing and
that it was an afterthought afterwards when they did think of

‘appearing. This will appear from the following reasons :—(1)

They did not even file their appearance.” (2) They did not apply
for copy of proceedings. (3) They took no notice of the letters
of 27th April 1907 and 18th July 1907, which threatened proceed-
ings againts them and the other defendants, (4) Their attorneys
did not reply to our letters of 2nd and 5th September. (5) They
took no action whatever on our letter of 9th September nor did
they apply for an extension of time to file their written state-

_ment. (6) No notice was taken of our letter of 19th September
' although defenda.nt 5 admits receiving it.

_The’ appellants attempted to evade the wording of section 108

- by relying on the case of Somayya v. Subbamma®, but what was

really decided in that case was (see page 693) that provided there
was just and resonable cause for, rostoring .a case fo the file
the merifs of the case formed an 1mportant element so that if

(1)(1903)26 Mad. 599.
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there was no just cause the merits alone would not justify the
Court in granting the application and vice versq if there was no case
on the ‘merits, but even if there was a just and good cause the
Court would not restore the oase.

“In the present case it is submitted for the reasons above stated
that not only the appellants were not provented by a sufficient

559

1908

DrirAspan

. R
- Hosmussr,

cause, but that there was no cause at all, why they should have

behaved as they did..

The respondent was not beund- to give any notice'at -all hav-
ing regard to the order endorsed on the margin of the summons

- giving distinot notice to the api)ellants that in the event of their

failing to file their written statement within four weeks from tho _

gervice of the wnt of SRIMIMOoNs thls smt would ) set down to
be heard ex parte. . . .

¢

The practice of a]lowmg a plaiutiff to ha\e a suit set down on
the board for an e» parte decree on the expiry of the four weeks
allowed for filing the written stetement if no written statement
is filed .before that period has been in vogue for about 50 years
and is Warranted by the Rules of the High Court.

J ENKINS, C. I~ We are of opinion that having rega,rd to the
summons and what is therein stated it was not open to the

plaintiff to obtain a decree before the returnable date. We

think that this conclusion is not only required by -the terms of
the summons but is in accordance with the provisions of the
“Code with which the Rules are consistent in this respect. At
the same time the plaintiff has followed a course which has been
permitted by the office for a great number of years and it would
be ha.rd to cast upon him costs of this a.ppea.l )

So the order we make as to the costs will be that all costs of
the suit and appeal up to this date, including the costs of the

motion, will be costs in the cause as between the plaintiff and-

defendants 4 and 0

We set e.sxde the deeree that has been passed againt defendants
4and 5. : .

This order is in both the. appeals.
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Attomeys for the appellants. Mnsars. Matublm;, Jamtetram
& Madan.

Attorneys for the respondent : ~Mess; 8, Kcmga & Patell

‘B, N.

APPELLATE CIVIL, -

Before Sir Lawrence Jenkins, K.C.I. E C/nef' Juatwe, and
Mr Justice Batchelor. .

w

1904 AGA SHERALLI vazap AGA FAIZALLI aNp OTHEBS (onmmu.
August 17.  Dypenpanes), PEritioNEss, Apprrrants, - o0 BAL KOULSUM
1908 KHANAM (ORTIGINAL Pmm'rmr), Orrousm, Exsromnm’* :
Fobruary 12.

R Makomedan Law—8hia branclz—-—.[)escendanta ofpatemal mwles aml
aun!s-—&‘wpztal succession.

The heirs by consangumlty under the Shia Law of mher\tance fall into
three classes. In the first class are, first thé parents, and sepondly children
and other lineal descendants. In the second class there are first - grand-
parents -and ascendants and secondly brothets and sigters and their
descendants. “And in the third elass come paternal and maternal uneles
and aunts of the deceased and his parents and their descendants.

- Suceession in the third class, like that i in the first” and second class, 1is
Pper stirpes and not per capota

APPLIGATION for review of J udgment in second a.ppeal No. 102
of 1904 decided by J enkmgs, 0. J., and Batchelor, J., on the
17th August 1904 ‘

B The second appeal was preferred from the declsxon of H. L.
Hervey, District Judge of Surat, varying the decree of L. P.
~ Parekh, First Class Subordinate Judge.

. The plaintiff sued to recover from the defendants by partition
her share consisting of 6 annas and 44 pies in the rupee in the
estate of one Nurjahan Khanam alias Fatma Khanam, deceased.
The plaintiff and the three defendants stood in equal degree of

‘relationship to the deceased. The plaintiff was a descendant of
the paternal uncle of the deceased and defendants 1 and 2 of

*Civil application No. 662 of 1914 for a_review of judgment. - -
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