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the Court was asked to construe that will and to determine on 1908
that basis the rights of Gordhandes and Karsandas, in all that it g o
purported to have disposed of; that is to say the entire estate, DHABAMHEY
with the exdepiion of the charity trust, as it then stood. Tbhat { Gwemu.
is what the Court did, using the plainest language. It is not
now open to the plaintiff to put forward a second claim to the -
whole or any part of that property on a different and inconsistent
basis. I hold that the snit is barred by res Judicata, and must be
" dismissed. :
.Costs on the plaintiff. To pay the Advoeate-General attomey:.
and client costs. . Defendants to pay the costs of the demurrer
when ascertained by the Taxing Mester.
- -Attorneys for the plaintiff: Mesers. Oragre, Lynch & me
~ Attorneys for . the defendantsx Mossre. Mansukldal Jamshelja
- & Hiralal. .
Attorneys for defenda.nt 2: Messrs. Danhtary, Torrewa &
Divan,

B.N. L

-

A_PE"ELLATE CIVIL.

BefOre _Mr Justwe Batchelor and Mr. Justwe Chaubal

DATTO G—OVI\D KULKARNI AND OTHERS (ORIGINAL PrarnTires), 1908
AppELTANTS, v. PANDURANG VIHAYAK AND. OTHERS (omemu June 25

DErENDANTS), Rxsronnm'rs * . .

Hindu law—Arloptwn—-W'dow succeeding as a gotraja sapinda in a joint
_Hmdufam;ly to an estate not her kusband's—l’omr: of adapt on.

A and 8. were two joint Hindu brothers S. died in 1876 leavmga
widow 1", and two daughters him surviving. After S.'s death, I'. continved
tolive with A., who died in 1877, P. succeeded him as there was no issue
or nearer heir to A. P. adopted defendant 1 as a son. The plaintiffs, some
of whom were reversioners entitled to succeed to A, as his heirs after the
termination of P.’s life estate, sued to-recover possession of the property,
alleging that P. was not authorized to make the adoptxon sho d1d and it

was, therefore, bad

¥ Second Appeal No. 662 of 1907.
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Held, thst the adoption by P. was invalid.

A Hindu widow who succeeds to an estate not her husband’s but asa
gotraju sapinda of the last male holder ‘under the rule established by
‘Lulloobhoy v. Cassibai (L. R. 7 I. A. 312} and in consequeuce of the
absouce of nearer heirs, cannot make a valid adoption. ) .

« Amava v. Mukadgaudall) and Payapa v. Appanaa®), doubted.

[l

_Ramkrishna v. Shamrav®), f(ﬂlowed.\

SecoNp appeal from the decision of C. Roper, District Judge
of S4tAra, confirming the decree passed by B. B. Kunie, Sub-
ordinate Judge at Vita.

Suit to recover possession of property.

The property in dispute belonged to Antaji and Sadashw, two
Hindu brothers, who were joint in food and estate, . -

Antaji’s wife djed first. Then in 1876, Sakharam died leaving-
him surving his widow Parvati and two daughters = Affer the
death of Sadashiv, his widow Parvati and Ant»ji lived together
in their family house till Antaji's death in 1877. Antaji left no
issue,

Parvati, his brother’s w1d0w, belng hvs nearest gat:aja sapinda -
succeeded to his estate.

In 1899, shortly before her death Parva.tl adopted defen«ia,nt

) No. 1 and placed him in possession of the property.

‘The plaintiffs, some of whom were reversioners entulcd to-
succeed fo Antaji’s estate on the death of Parvati, sued to recover
possession of the property, alleging that the. adoption of defend-

- ant No. 1 by Parvati was null and void.

The Court of first instance d1smlssed the suit ,holdmg that the
adoption was good.

This decree was confirmed on appeal, on the followmg
ground : ~ : :

“The appellants raise two contentlons which, as I understand, are

" these?

(a) When on Sadashiv’s death the whola joint property vosted in his
brother Antaji, there was no longer any power to adopt on the part of
Sadashiv’s widow.

-
.

() (1896) 22 Bom. 416 -7 €5 @ (1898) 23 Bom. 327,
’ ) (1902) 26 Bom. 626.
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~ (8) Even if there was such a potrer, the plaintiffs are preferential heirs
to the watan portion of the property under section 2'of the. Watan Act. -

+ Tne cases at 1. L, R. 18 Cal.; 386 and 8 B. H. C. R. 114, are practically
similar to the present ote and it is laid down clearly in the' Calcutta case
" and impliedly in the Bombay case thatason adopied after his father's
death by a widow has the same rights of inheritance to his father's share
_in a joint property us he would have bad in case he had been adopted
during his adoptive father's life:time. The adoption in this case took
place after Antaji's demise and he being the last male member of the
joint femily which consisted of himself and his brother Sadashiv, there
was nobody whose consent it was necessary for the widow. to ebiain
before adopting a son to her husband. The estate had come to'hér as
heir after Antaji’s death and even if Antaji had been alive when she
adopted defendant 1 the joint interest of Sadashiv in the estate would
have vested in defendant [ on his adoption.

" The seeond contention is also not sound since defendzmt 1 does not claim
through a female but through his adoptive father Sadashiv. The adopt on
i8, therefore, in my opinion, valid and thereby the whole of the plaint

property has vested in defendani 1. ”

198

Dit1o
GoviNp
V.
PandrriNG:
ViINAYaR.

The plaintiffs appealed to the High Court. ,

M. V. Bhat for the appellants.

K. H. Ketkur for therespondents.

' CuaUBAL, J. :—Antaji and Sadashiv were two_joint Hindu
brothers and the property in suit was the estate of the joint

family consisting of the two brithers. Sadashiv died in 1876,

leaving & widow Parvati and two daughters. After Sadashiv’s

death his widow contintied to live with Anteji, who had become
by survivorship the snle owner of the family property. Antaji’s
wife died during his life-time, and in 1877 Antaji himself diéd,
leaving no issue or mearer heir than his brother’s widow Parvati,
who, as the nearest _gotraja sapinda alive, succeeded him.
Parvati took only a widow’s estate in the property she thus
" inherited and was in possession and enjoyment of it till 1899, in

the July of which year she died. She had, however, a fow days

before- her death, adopted Pandurang, defendant 1, and the
present dispute is between Pandurang, the adopted son, aund the
plaintiffd, some of whom' are-the reversioners entitled to succeed

to Antaji as his heirs after the termination of Parvati’s widow’s -

estate. The fac of the adoption has been held established by
‘both the Courts, and there is no question that plaintifis 2, 4, 5, 6,
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7, 8 and defendant 8 are ‘entitled to sucoeed i the adoptmn of
_Pandurang by Parvati is held to be mvahd '

Lhe Cour‘s below have declded agamst the plamtlﬁ holdmg
the adoption by Parvati to be valid in law. 'This decision in
favour of the validity of the adoption is mainly based on' the

" authority of Rupchand Hindumai v. Rakhmabai® and Surendra

Nandan v. Sailaja Kant Das Mahapatra®. .- The lower Courts

_hold, and we think so far rightly, that during Parvahs_hfe)

the plaintiffs, as reversioners, could not be said to have -any

- vested interest in the property. They further hold that though
. Parvati’s adoption is not one to the last male holder, still that

would not make it spiritually invalid, and as her action does not
divest any estate vested in third parties and was demgatory of
no other nghts but her own, the adoptmn was perfectly vahd

" It i the soundness of this latter posmon whmh is mamly
attacked before us, and which, in our opinion, requires: further

and more careful conmdera.tlon than 18 apparently bestowed upon '
it in the lower Courts, -

The decision' of the lower Courts no doubt has some su‘pport ]

_ in the observations of this Court in the case of 4dmava .v. Makad-

gauda® and Payapa v. Appanna®. But it appears fo ‘me that
the judgment of the Full Bench of this Court in Ramkrishna v.

" Shamrao® is so absolutely inconsistent with the main ground of

the decision in these cases, that it seems to me doubtful if they

- ean now be regarded as binding authorities.

At any rate the Full Bench decision clearly lays it down, that

- the consideration of the adopting widow not divesting any estate

but her own cannot be accepted as the sole criterion of the validity .
or otherwise of an adoption by a widow : and the ‘adoption by a

. grandmother succeeding as heir to her grandsonm, who died

uimnrried, wes held to be invalid. - Their I.ordships held that
a‘x’ter the decisions of the Judicial Committes in the cases of
J!qusumat Bhoobun Moyee Debia v. Ram Kishore Acharj Chow. Ihru“”

© M (1871) 8 BBom. I1. C. R. (A. C J)m ) (:898) 23 Bom. 327.-
@) (1891) 18 Cal. 385, g © - (5) {190%) 26 Bom, 526.

C@. (1896) 22 Bom, 418, -+ 18) 865) 10 Moo. I. A.279.
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Pudma Coomari Debiv. Court of Wards Lhayammal~, Venkatarama 1908
Aiyan® it was not open to this Court to consider how far the ~ p, oo
‘ principle laid down by these cases was in acoordance with either GOVIND
the letter or spirit of the Hindu Law as expounded in the Books p,xpox NG
or as understcod by the Hindus themselves : and they hold that VINaTax.

" the grandmother’s power to adopt was extinguished and could

not afterwards be revived.

In the case before us the question of Hindu Law ansmg
categorically stated is “can'a Hindu widow, who succeeds to an
estate not ber husband’s but as a gofraja sapinda of the last
male holder under the rule/established by Lalloobhoy Bappoo-
bhoy v. Cassibai®® and in consequence of the absence of nearer heirs,
such a8 the mother and grandmother, make a valid adoption.”

" It is admitted that the widow Parvati had never any express
authority from her husband Sadashiv such as would entitle her
to adopt in & joint famliy: it is also admitted that Antaji while
alive never authorized any adoption by her to her husband. It .
is therefore clear that Parvati never had the power of adoption
before Antaji’s death: and any possibility of her having such
became extinct on his death. He was the last sole owner of the
family property : and it is his estate which she got by inheritance
as a sapinda. 'The fact that Antaji left no widow behind him
is'a mere accident, which, I do not think, improves her status:
and the considerations under which a mother succeedmg to a son
dying unmarried is held entitled to adopt.have, in my opinion,
no place here. 1f Antaji had left a grandmother surviving, she
would have succeeded him in preference to Parvati: and I think
" it would be absurd to hold that while a mother or grandmother.
could Dot have adopted, a more distant- female coming in as a
sapinds can -validly adopt. ' :
It Waq indeed urged by Mr. Kelkar for the reSpondent that a
power to adopt was inherent in every Hindn widow: that she
may be temporanly meapable of aotmg upon it: that it was in
gugpension during Antaji’s- life-time, and that it revived. when
she got the estate as & sapmda, when her act of adoption would

-

(1 ‘ 88‘) L. R. 81. . 229, . (2)(1887) L. R. l‘j! I. A. 67,
®.(1880) L. R. 7 L A, 212, :
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1908  not have the effect of divesting any estate but her own. But 1
"~ Darpo o6l that every one of these considerations applied to the case of
GOVIND the grandmother in the case of Ramirishna v, Shamraslh.” It may
pmmm 1ng 8180 be noticed that this was exactly the argument urged before
VINAYAR. their Lordships of the Judicial Committee by Mr. Ma.yne in
Thayammai’s case (vide at page 69 of L. R.-14 I.A.) and was not
acceded to. I do not think there is any authority for the propo-
. sition that the right to adopt is a necessary incident of inheri-
“tance. In an undivided Hindu family, the widow of & co-parce-
ner can only get it by the express authority of her husband, or
with the assent of the survivors in their life-time. Parvati never
having acquired it in either way, I think it ¢)uld not start -
afresh in her affer Antaji’s death. And Mr. Kelkar had practi-
cally to admit in argument that unless the decision in Ram- -
krishna v. Shamrao®) was taken. to be a special one with respect
" to a grandmother only or was taken to be wrongly decided, he

could mnot differentiate the case of a sapinda widow. But we

*"feel we are bound by the Full Bench decision and cannot go
behind it. : : ‘

~ The result is that in my opmlon the adop ion of Pandura.ng

by Sadashiv’s widow was invalid: and that the plaintiffs Nos 2,
4,5,6,7;8 and the defendant 8 are entitled to the declara'ion

they seek. I would therefore reverse the decrees of both the

- Courts below and decree possession of the suit ‘property to the
plaintiffs and defendant named above. Costs on defendant

throughout. . h ‘ )

~ BarcurLor, J.1-1 agree T he case forthe adopuon seems fo

me weaker here than it was in Ramkriina v. Shamrao® since Bai
Parvatiis a remoter heir of Antaji tha™ was “the grandmother of

her grandgon in Ramkrishna’s case. Yet the grandmother’s adop-

tion was pronounced invalid by the Full Bench of this Court, and

by that decision we, as a Division Bench, are bound. As in my
opinion, the law laid down by the Full Bench governs the facts

of the case before us, I concur in the decree proposed by my
learned colleague B : ‘ i

Decree reversed.

’ a R. R,
1) (1902) 26 Bom. £26.
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