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APPELLATE OIVIL,

‘_)v.x

" Before Mr. Justice Batchelor and.Mr. Justice Eeatbn.‘
BHURABHAI JAMNADAS sxp AnoTmER {or1GINAL Pmm'rmrs),

March 26.- Arpnnmws, v. BAT RUXMANI (oBIGINAL Dnnnmnr), RESPONDENT

-Lzmstatwn Act (XV of 1877), section 10-—Trust Jfor a specific purposs, mean-

‘ing of the expression—Erpress trust—English law—Palla money
deposzted with the bride’s father—Misappropriation of’ the sum~Suit
~ to recover tlne money— Limitation.

-

The plaintiffs were husband and wife. 4 sum of Rs. 66, bei_n'g‘ the
amount of the female plaintiff’s palla or dowry, was, on'the occasion of her

> betrothal to the male plaintiff in 1871, made over by the male plaintiff’s

father to the keeping of the lady’s father as a fund constituting her palla

" in accordance with the usal practice prevailing in the caste. »This fund

having been misappropriated either by the original trustee or after his
death by his legal repreaenfatiﬁes, this suit was broughtto -recover the -
sum. The defendants contended that the suit was barred by limitation : — -

* Held, that section 10 of the Limitation Act (XV of 1877) apphed to the
case; and that it was, therefore, not barred. .

. Section 10 of the Limitation Act (XV of 1877) requires, as condltlons '
precedent to its apphcnbxhty, first, that the suit should be against a person
in whom property liags become vested in trust fora specific purpose or -
against bis legal representatives or assigns, and, secondly, that the suit
should be for the purpose of following such property 1n his or their hands,
The phrage “trust for a specific purpose " in section 10 -of the Aect- is
merely a more expanded mode of expressing the same idea as that conveyed
by the expression ‘‘express trust” in English law. It is used in the
section in contradistinetion' to -trusts arising by 1mphcahon of law, lrusts
resulting and trusts constructive. : .
The weaning of the expressmn “ following the property discuésed and
explained. R -
SECOND Appear from the decision of G. D, Madgaonkar, Dls-'
trict Judge of Broach, reversing the decree passed by P. J'
Talyarkhan, ‘Subordinate Judge at Ankleshvar. \
. Suit to recover a sum of money. '

The plaintiffs Bhurabhai and Bai Ujam were husband‘and wife. ‘; -
On the occasion of their betrothal in 1871, & sum of Rs. 366 was -

¥ Second Appeal No. 662 of 1907

.
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deposﬁoed mth ’Bal U]am s father Jag]wan a8 Bai Ujam’s patle 1908
or dowry. Jagjivan died in 1877, His son Krishnavallabh BruriBHAt

" succeeded to the estate; but he died in 1880. On hls death the . - B"'
Ar

. estate passed to his widow, Bai Ruxmani (defendant). Ruzuarr,
.- The plamtlﬁs ﬁled a suit to recover Rs. 866 from the defendant )
in 1905, - ,

‘ The defenda.nt contended inbor alia that the suxt was barred by
t1me. L

v "The Subordlna.te J udge held that the cla,un was covered by
seetlon 10 of the Limitation Act (XV of 1877), and was outside -

the statute of limitations. He, therefore, decreed the cla1m. /

- On appeal, the- District Judge came to a different conclusion: -
~He held that the section 10 did not apply to the' case, and that it -
_was time-barred, for the following reasons :—-

The main question in the case is one of limitation. For the plaintiff’s,
"it is contended that section 10 of the, Limitation Aet applies and the suit
cannot be barred; for the defendant, that thero was mo trust for any
specific purpose of the amount to bring the suit within the purview of this
section and that the suit is barred under Article 115 or 120 of the second
_gchedule, if not under Articles <8 and 60. :

The considerations and authorities in the plamhﬂ's favour- are fully .
expounded in the judgment of the lower Court; and they need not be
recapitulated here- I am unable to accept the defendant's contention that
there was no trust. A deposit of itself does not amount to a trust ¢ See-
retary of State for India v. Fazal Ali, I L. R. 18 Cal, 235, nor can relation.
- ship of itself lead to a conclusion of fiduciary relations Makomed v. Amtal,
I. L. R. 16 Cal. 161. But where as here the two are combined and the
_ amount deposited is palla or dowry, deposited on behalf of the husband
with the father of the girl, all these elemeuts, especially when considered
in thé light of the splnt and character ol the Hindu ‘sfridkan’ and the .
nature of Hinda marriage and social customs, amply suffice to raise the
deposit from the nature of ‘an ordinary loan into that of a trust  Dorabji v.
Muncherji, 1. L. R. 19 Bom. 352 7753 Cursandas v. Ohaturbhuj, 5 Bom.

. L. R. 611, 618.

On the other hand I find myself unable to accede to the plamtxft"
conteution that the ‘deceased father of plaintiff No. 2 was an express
trnstee or that the trust was for any *specifio’ purpose or that the present
suit is “to follow * such property. To say, as the plaintiffs do, that the
specifio purpose was the ‘benefit of the girl, is merely to repeat in other
words the fact that the girl was the beneficiary, a fact already contained in
. the conclusion abore that there was an 1mphed trust in the doposit, and
indeed common to all trusts.. 'A trust is #pso facto for the benefit of the
beneficiary : vide section 3 of the Indian Trusts Act. Buta ‘spesifio

B 55 9—'5

\
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trust, within the meaning of section 10 of the leltahon Act, must; be
something more ; else the word specific’ loses all its meaning. When,

BHUBABBA! moreover, according to the plaintiff's own evidence, the trustee in this .

Bu
- RuxMaxi,

_das®, Soar V. Asbwell“’) and Sethu v. Kmslma(‘”

‘particulsr case of palla had unfettered diseretion as to whether he should
turn the amount into ornaments or keep it in cash, ‘or in the latter case
‘whether he should lay it out at interest at aJl or not ; and his- sole Tespon- -
sibility is limited to returning the bare amounts when called upon, or the -
ornaments made, if any; it seems truly- 1mposs1hle to hold that plamtlﬁ
No. 2's deceased father was, in this case, a person in whom ftroperty had
beeome vested in trust for any specific purpose-or ibat the present suit is to

_follow such property. Upon the view taken of the law by the lower Court,

the heirs of the deceased father of plaintiff No. 2, no less than the estate
would be, at whatever distance of time, legally lable to-tho heirs of -
plaintiff Io. 2 for the pally amount, Such a result can scarcely have been
contempla.ed by the legislature; and affords a negative test that the
views taken below can hardly be correct and that ihe words “¢specific”
scction 10 must be strictly construed, as in Dorabsi v. Munchersi, 1. L. B
1% Bom. 359 referred to above. I must hold that there is no. speclﬁc
purpose and that section 10 does not apply.

The plaintiff appealed to the ngh Court.
At the hearing, the respondents pleader raised a prehmmary

'vc')b]ectmn that no second appeal lay in the case, as the amount in’

dispute was less than Rs 400, and the suit was of a. Small Cause
Court naturs, o
G. K. Parekh, for the respOndent in supporf of the prehml-
nary objection. .
L. A. Shah, for the appellants : —-The present smt rela.tes to
trust’ and as such is exempted from . the jurisdiction of Small
Cause Courts: see Article 18, Schedule IT, Act IX of 1887. The
Courts below have held the trust established. i o

~ The Court overruled the preliminary obj echon

L. A. Shah, for the appellants: -—We say that seehon 10 of the
Limitation Act (XV of 1877) applies to this case. 'The phrase
“trust for a specific purpose in the section is. synonymous with -
“express trust’ under. English law. See Vundravandas. v.
Cursondas® Mathuradas v. Vana‘mwmadasm Nary ondas Y. Nanon-,'

KU (1897) 21 Bom. 646. . ® (19¢7) 31 Bom, 418 5 Bom. L.
" @ (1908) 31 Bom, 222; 8 Yom. L. R. 287, . -
- R.828, = 4 [1893] 2 Q. B, 390, -

a

) (1890) 14 Mad. 61, ST
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Furtber, the prov1s10ns of section 10 are appheable to the.case,
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smce .the suit is brought to follow the trust property. When Bnmmmu

the ‘trust” property’ is money, the suit caunot be to recover the
.identical property but to recover the amount from the estate of
the trustee. - Bven if the trustee has misappropriated the trust
money he should be treated as being a trustee for the amount.

Bn “
RUxMANL.

Refers to Balwant Rao v. Purui- Mal Chaube™®, Th(wkerse_z/ Dewmj .

V. Hurblmm Nurseym Sethu v. Subramanya®), -

G' K Parelcb -for the ‘respondent --We contend in the first -

plaoe that there” is mo trust at all; it is only a deposit. See

Jamnadas Y. Pragjec“) and Dorabsi Jehungir Randiva v. Munchere -

7i Bomanji Panthaki®. If it is a deposit, the suit is barred under
Article 60 of the Limitation Act (XV of 1877). If thisis treated

_asa trust then too the suit is barred under Article 98 of the Act.
. Bection 10 of the Limitation Act (XV of 1877, does not apply
to “the - case, a8 it is not a suit to follow the trust property.
A.tter J amnada.s death in 1873 there was o trust at all,

- 'l‘he subjeot matter of tho suit. is money ;. and it would be
Lstrammg the language of the section to say that the suitis to
: fullow trust ‘property within the mcaning of the section. .

' .L 4. Shah was ‘heard in reply

BA‘lGH‘.ELOR, J.:—A prehmmary objection was raised by the-

’Honouxable Mr. Gokaldas that under the Provincial Small Cause -

. G‘_ourts. Actno gecond appeal lay, but it appears to me clear that-
this_ is a “suit relating to a trust” within the meaning of -

: Artiole 18 of Schedule IT of the Act 80 that a second appeal 1s
competent ,

The only other questmn deba.ted is whether, as the first Court
held the suit falls under section 10 of the Limitation Act and
go is within time, or whether, as the lower appeal Court has
decided, "the suit does nct fall under this section, in which case
lt would admlttedly be barred by time, :

W (leS)L R.I10L A 90. ~(3)(1887) 11 Mad. 274,
o usm) 8 Bom 432. . (4 (1908) 5 Bom, L. B, 778.
. 4® (1894) 19 Bom. 352,
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_ Bection 10 of the Limitation Aot requn'es, as’ condltmns ,

Bnun AMHAL precedent to its applicability, first, that the sait should .be

B.u
‘ Buxumx.

against a person in whom property has becime vested in trust -
for a specific purpose or against his legal representatives or -
assigns, and, secondly, that the suit should be for the purpose of

- following such property in his or their-hands The question is

‘whether the present suit answers both these requirements.

. That will primarily depend upon the facts of the case, and upon

the findings of the lower appeal Court, which we iust accept
in second appeal, I take it that the main facts found are that a -
sum of Rs. 366, being the amount of the female plaintifi’s palls

“or dowry, was, on the oocasion of her betrothal to the male

" plaintiff, made over by the male plaintif’s father to the keeping

“of the lady's father, Jagjivan, as a fund oonstltutmg her palla

in accordance with the usual practice prevailing in the caste ;.

~and. that this fund has been misappropriated either by the

original trustee or after his death by his successive “legal
representatives, his deceased son, or that son’s w1dow, the presenb .

~ defendant. - o -

In thus putting the facts on tbe footmg of a m1sappropr1a.t10n

Iam taking the cose least favourable to the appellant, and I do"

50 because the precise conclusion of fact at which the lower
appeal Court arrived on this point is not clear to me. It may

" bo that the Court intended to find that the trust fund still

remains mmglea with the estate of Jagjivandas which has

.. descended to the defendant. On the other hand there are some -

- passages in the judgment which suggest to my miud that the

. finding intended was that the trust fund had been misapproprist-
-ed and squandered; and as this latter hypothesis is the less

- favourable to the decision which I have reached, I adopt it for-

the purpcses of this judgment, though I hope to.show that- fhe
result is unaffected whichever finding of fact may have been

" intended by the Court below. AR

This then being the state of facts, the ﬁrst questlon w}uch
arises is whether there was & .trust of the fund for a specific

‘purpose. That there was & trust, and not- a -mere deposit, is ‘&

propomtlon which both Courts have accepted and which seems

" tome abundantly clear. . Jagjivandas was to hold _thg‘ money,
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whmh amounted to the precise sum fixel by the caste for a girl’'s 1908
dowry, ‘ag the. dowry of the female plaintiff and for her benefit. Bnunmm;

- The beneficial intérest passed to her from the male plaintiff’s Bur
father. She was then only about four years old, and the under- Rouxawr:

sta.ndmg -was that her father was to hold the money on her

_ behalf; orto convert it into ornsments and hold them on her

~ behalf, until she came to have a house of her own and demanded

. the fund or its proceeds. The male plaintiff’s father’s interest

- in the money ceased, and after the transfer he would not have

been entitled to demand the repayment of the money to himself.

1t is, plam that Jagjivandas took as trustee for the female
pla.mtlff ‘ Co

- - And it seems to me equally plain that he took on a * trust for
a spe_oxﬁc purpose.” * In Vundravandas v. Cureondas(l’ it was held
by a Division Bench of this Court that this phrase was-merely

s more expanded mode of expressing the same idea as that

conveyed by the expression *express trust” of English law. I

think that we should follow this opinion, and I do not doubt

~ that the . expression ¢ trust for a specific purpose ” was used, like

“ eizpressr trust,” in contradistinction to trusts arising by implica-

" tion of law, trusts resulting and trusts constructive; but the
boint i’ not of much present consequence for, as it seems to me,
Jagjivandas’s liability 'is established under either form of the

definition. For there is no question here of a constructive or

resulting trust, but of a direct trust, created by the author, who
himself constituted Jagjivandas the trustee. And in my opinion
it was also-a trust for a specific purpose namely for the pro-
vision of the customary dowry for the betrothed girl. It is mo-
answer to say that there is no evidence proving the precise
words used when the fund was made over to the girl’s father
and guardmn At thls distance of time sush evidenco is not to
be expected nor is it necessary where, as here, there is other
evidence to, shew that these were the . terms upon whloh the

" money was given to Jagjivandas. The material point . is that

_. this fact should be established, as it i is held to be in this case; it
‘ matters nobhmg Whether it is estabhshed by.the proved use of a

(1) (1897)21 Bom. 646.
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cortain form of words or by the acts, the conduot and the
relation of the parties, and by the ciroumstances surrounding the

“transfer: m either case it is an expross trust: I think therefore -

that the first requirement of seotmn 10 of the le1tat10n Act is -
fulfilled. -

It romains to consider the second requlrement namely; that
the suit should be for the purpose of following the trust property -
into the hands of the trustee or his' legal representative.. If
this condition be also complied with, it will not assist the
defendant that the trustee "Jagjiwandas died in 1877, for
admittedly she is now his legal repregentative and - would there-
fore be liable to the extent of his estate, descended to her. “1s,

then, the present suit a suit for following “the property in' the .

hands of the trustee’s legal represemtative? It may- bo - said
that a money fund which has been simply dlsmpated cannot be -

“followed, and, so far as I am aware, the- English cases go mo -

further than this that the trust property may be followed into

‘any other form in which after conversion it may be- tracea.ble."

But I venture to doubt whether the hnghsh decmons are of
much direct assistance in interpreting section 10 of the Indian-
Limitation Act; for in England theve is the broa.d rule that no
claim of a cestui gue trust against his trustee for any property

“held on an express trust or in respect of any breach of such trust

shall be held to be barred by any statute of limitation': see

section 25 (2) of the Judicature Act, 1878. I prefer, therefore,.
to base this judgment on the provieions of section 10 of the Indian -
Limitation Act. Here it is important to remember that the defence -

.is” a"bare denial of the trust; that plea is fqixnd against the
- defendant and we are left, as I have explained, to the conclusion

~.that the tiust mony hes been. misappropriated,.ft‘hat‘ is, spent
"~ on objects unconnected with the {rust.- In such a case it is

difficult to see why the plaintiffs should be placed in any worse

position than they would occupy if it appeared . that the money

- had been spent in breach of the trust in purohasmg other pro--

perty. which could now be jdentified; and the formal objection

“based on -the disappearance of the fund in specie may be met by

the consideration that the moneys removed from his. estate by
Jagjivandas should be ‘desmed to be moneys: ‘which he was
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authonsed to -remove, and “not moneys which it would be 1908 .
fraudulent for him to remove: see In re Halleit's FEstato. m
Knatchbull v. Hallett™ . So, a8 to the argument that “ money B
has no earmark,” that doctrine has long been very limited, and, Ruxuaxr.
as at present understood, ouly means that a person who bond fide

takes money as ourrency is not affected by any want of title in

the person from whom he received it : see Miller v. Race® and

Moss v. Hancoek™. But here we are not concerned with any
cla,lm .on‘ & transfer for valuable consideration, and it would
seem, therefore, that the character of the trust property affords -

no reason for éxoi‘uding the suit from the operation of section 10,

That being ‘so, I am of opinion tha!, under the decisions of
special authority in Indis, the section should be held applicable

to - the present suit. In Balwant Rao v. Puran Mal® the
question of the interpretation of the phrase ‘“following the
property”. in this section came before the Privy Couneil, and
~their Lordships 1aid it down that the expression “meaus for the
_'purpose -of recovering the property for the trusts'in question ;.

that when. property is used for some purpese other than the
proper purpose of the trusts in question, it may be recovered,
"Wxthout any bar of time, from the hands of the persons mdlcated

in ‘the section.” In Thackersey Dewraj v. Huréhum Nursey )
where there was & olaim for the return of moneys lost to a trast, -
- Mr. Justice Scott in applying this decision says “I think the.
-sectlon is sa.tlsﬁed if the money can be traced to the trustees®
hands, and if the loss can be shown to have been caused by their
- misconduct and improper dealing with it; otherwise every
" jmproper use of trust money in trade or speculationvwould be
'beyond the anpheatlon of the section.” ‘The same view com-~
‘mended itself to a Division Bench of the Madras High Court in*
' Setim . Subramanya'® where the plaintiff, as manager of s -
temple, - sued to recover a certain sum alleged to have been part
 of the temple funds and to have been misappr. )pnated by a
“former manager. The objection that the mouey could not be
followed it specie was disallowed, and the suit was held to fall
" within the ambit of section 10.
(1) (1880) 13 Ch. D. 696 @ s sAIl 1 at p. 9.
“(2) (1758) 1 Burr. 452 - (9 (1888) 8 Bom. 433 at p. 460,
S [1899] 2Q B, 111 © (1887) 11 Mad. 274,
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For the reasons which I have mdleafed T think that followmg

annumx these decisions, we ought to hold that the present suit is not

Bu
vaumx

barred- by lapse of time. It isa suit to recover for the trust
property which, on the case most favourable to the defendant,
has been used for some purpose other than the proper purpose

. of the trust, and no bar of hm1tat1on can arise.

The resu‘xt is that we must ‘Teverse the deoree of ‘the lower
appellate Court, and restore the decree of the Subordinate Judge
except as to the part decreeing the olaim against the defendant

- personally. That claim must be left to be substautiated, if .

rossible, in execation : the clause as to defendant’s .personal .

~ liability will be deleted, but the decree of the Subordinate
Judge is otherwise - affirmed, and the defendant must bear all.

costs throughout

HEATON J.:—=The chief argument addressed to us, was that the'

. facts found do_not disclose a trust. Itseems to methat theylbrmg :

‘the matter.precisely within the definition” of trust given: in. sec.

~ tion 3 of the Indian Trusts Act, for there was trust property, the

‘money deposited for & bride’s palis ; there was an- author of the

- trust, the bridegroom’s father; a person beneficially interested
_in the preperty, the bride ; and a trustee, the bride’s father. It

also seems to me to be clear on the facts that the trust was for
a specific purpose, as there was a deposit of & sum of money for
a definite and well understood objeot, vis., the palla of the bride. -
The trust therefore was one of the class contemplated hy section

- 10 of the Limitation Act. The suft, as the pleadings, the judg- -

ment of the First Court and the decree of that Court show -

was treated as a suit to follow the trust property. The - Court -

of first appeal thought that substantially it was a suit of the
nature described in artiole 98 of schedule II to the Limitation
Act, vis., a suit ‘to recover the amount and make good the loss, -
if any, ocoasioned by a breach of the trust,. ~out “of the estate
of the deceased trustee. But that. conclusion’ “was largely

. founded on the assumptlon that there Was not & trust of the’ -

kind contemplated in section 10, and on a con]ecture, ot
amountmg to a finding of -fact, that thero .may have -been a
breach of the tx'ust .The assumption was wrong as’ ' has been
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,already explamed and the conjecture 1s‘too vague to accept as 1908
& ba,ms for' decision. That being so, there remaius in my mmdm
" no doubt that the suit was one to follow the trust property. It o
) mxght conceivably have been met in verious ways, but the Bux]::‘m,‘
~ one selected and - pressed in the Courts below and here, was that
~ there was not a trust; or at least no trust such as is contemplated
. msectlou 10.. It was not asserted, much less. found as a fact,
"that even if there was such a trust, there was no trust property
which could be followed. The facts established indicate that
there is trust property which can be followed. It is found that
the -bride’s father received Rs. 366 in trust or in other words
that -there was in his possession & sum of Rs 866 as trust
property.~ It is not definitely found what became of that sum,
_ but it was argued in this Court on behalf of his present repre-
" sentative that it was a deposit wiih the bride’s father, and as
such became his property, for which. he was responsible only
as & debt requiring-to be repaid. The argumeut assumes that
there was no trust and is therefore-wrong: but it also assumes
that the money became merged in the estate of the bride’s
father ; and that assumption may be aoccepted as a statement
of fact not adverse to the interest of his representatwe, the
irespondent. It also appears to be the fact found or assumed
in both the Courts- below. It being found that there was trust
money which. became merged in his own property, it follows
that the trustee’s estate was trust property which could be
followed to the extent necessary to discharge the trust. The
facts found do not establish anything which enables it-to be
said that the estate has so changed its character that it can no
_longer be properly described as trust property capable of being
followed. - The question of following trust property is clearly
and comprehensively expounded in the case of In re Halltt’s
Estate™, and it is unnecessary for me to refer to any other
authority. '

For these reasons I concur in the order proposed by my

learned oolleao'ue
. . Decree reversed.,

. . : . R. R.
- (1 (1880) 13 Ch. D. 696.
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