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'APPELLATE CIVIL.

~

Before Sir Lawrence Jenlcm.s', E.CL E., Chief Justwe, _
'  and Mr. Justice Batchelor. -

NANA BIN ABA (ORIGINAL PLAINTIFF), Arpx.mmr, v, SHEKU
BIN ANDU AND orHERS (0£16INAL DEFENDANTS), OPPONENTS.*

Mdmlatddrs’ Courts Aet (Bombay Act II of 1906), sections 7 and 23(1)—/-
Mdmlatddrs’ Courts Aet (Bombey Act IIT of 1876), section 52)—
General Clauses Aet \I of 1904), section 7— Repeal of the Mdmlatddrs'
Courts Act (Bombay Act 111 of 1876) by the Mdmlatddrs’ Courts Act
Bombay Act II of 1906)~-Suit commenced under the Sormer Act—Effect
of the latter Act.
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. The plaintiff filed a suit on the 24th Febrﬁary 1406 under the Mdmlat. -

dérs’ Courts Act III of 1876,

* Applica-tion No 179 of 1907 under extraordinary jurisdiotioﬁ.
(1) Sections 7 and 23-of the Mémlatdirs’ Courts Act (Bombay Act II of
" 1908) are as follows :~

7. Allsuits under this Act shall be commenced by a plaint, which shall

. be presented to the Mamlatd4r in open Court by the pleintiff, and which
shall contain the followmg particulars :—

(@) The name, age, religion, caste, professwn and placo of abode of
the plnintiff 5

(8) The name, age, religion, caste, profession and place of abode of :

the defendat ;

(¢) The nature aud situation of the proporty of which possession or
use is sought, or the nature of the injunction to be granted as tho
case may be;

(d) The date on which the cause of action aros;

(e) The circumstances out of which the cause of action arose ; and

(F) A list of the plaintiff’s documents, if any, and of his witnesses, if
any, shewing what evidence is required from each witness, and whether
such witnesses are to be summoned to attend, or whether the plaintiff
will produce them on the day and at the place to be fixed under sece
tion 14.

23. (1) There sha]l beno appeal from any order passed by a Mamlatdar
under this Act.

(2) But the Collector may call for and examine the record of any
suit under this Act, and if he considers that any proceeding, finding or
order in such suit js illegal or improper, may, after due notice to the parties,
pass such order thereon, not inconsistent with this Act, as he thinks fit.

(3) Where the Collector takes any proceedings under this Act he shall
he deemed to be a Court under this Act.

(2) Section b of the Mémlatddrs’ Courts Act (Bombay Act III of 1876)
was as fallows :—

B 2233
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On the 29th October 1506 the Mimlatdirs’ Courts Aot II of 1903 came
1nto operation, and by section 2 of that Act the Mdmlatdars” Courts Act ILL
of 1876 was repealed.

On 26th January 1907 the Mamlatdir dismissed the suit with costs.
On the 12th March 1907 the plalntiff, under section 23 of the Méimlat.

dars’ Courts Act II of 1806, presented an application for revision to the
Collector.

Under the Mamlatdars’ Courts Act III of 1876 the Collector had no
power of revision.

Held, that having regard to the wards of the Bombay General Clauses
Act ‘the Collector had no jurisdiction : to hold otherwise would be to affcet -
8 legal proceeding in respect of a right which had accrued uuder the old Act.

To distrub. an existing right of appeal.is not a mere saltration in
procedure.

- Gulam Rasul v. Balu Saya;;(-‘” and Vajechand Ram_;s v, Nandmm
Daluram®, not followed. -

ArrricatioN under the extraordinary ]unsdwtmn (seotion 622
of the Oivil Procedure Code, Act XIV of 1882) against the order
of L. J. Mountford, Collector of Sholdpur, in a revisional
application against the decree of D. N. Bhosekar, Mamlatd4r of
Bérsi in the Soldgur District, in possessory sult No, 12 of
1906.

On the 24th February 1906 the plaintiff brought a possessory
snit, No. 12 of 1906, against the defendants in the Court of the
Mémlatdér of Barsi in the Sholdpur District, under the pro.

All ;nits_nnder this Act shall be commenced by a plaint, which shall
be presented to the M#mlatdir in open Court by the plaintiff, and which
shall contain the following particulars :—

(1) The name, religion, caste, prufessmn and place of abode of the

plaintiff ;

(3) The name, rehglons, caste, profession and place of abode of the
defendant; .

(8) The nature and situation of the ptoperty of whwh, or of the
profits of which, possession or use is sought, or the nature of the injunc-
tion to be granted, as the case may be; - :

(4) The date on which the cause of atcion arose: -

- (6) The circumstances out of which the cause of action arose. -

(8) A list of the plaintiff's documents, if any, or of his witnesses, and

what evidence is required from each witness, and whether such

witnesses are to be s ummoued to attened, or whether thée plaintdf will

produce them on the day and at the place to be appomted accordmg to
section 11 of this Aect.

(3 (1907) 9 Bom. L. R. 527. 9 (1907) 31 Bom. 546.
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visions of the M4mlatddrs’ Courts Act (Bombay Aect ITT of 1876),
to recover possession of certain land, alleging that he, as tenant

" of one Anandrav Shivaji Kulkarni, had grown crops on the
land and that the defenlants bad forcibly d1spossessed him on -

the 18th January 1906.

Defendant 1 contended that he was the owner of the land;
that he had mortgaged it to the gaid Anandrav Shivaji ; that he
had taken it from the mortgagee for cultivation under an oral

sgreement and that the period of his ‘tenancy was to expire on

. 'the 25th ‘March 1905.

Defendant 2 answered that he was a tenant of defendant 1,
- Defendant 8 pleaded that he had nothmg to do with the land
in dispute.

While the suit was pending the Mégmlatdérs’ Courts Act
(Bombay Aot IIL of 1876) was repesled by the Mémlatdérs’
Courts Act (Bombay Act II of 1906), which came into force on
the 29th October 1906.
~ The Mémlatd4r, on the 26th January 1907, dismissed the suit,
holding that the plaintiff’s possession within six months before
the institution of the suit was not satisfactorily proved.

Against the decree of the Mémlatdér the plaintiff, on the 12th
March 1907, presented a revisional application under section 23
of the Mémlatdérs’ Courts Act (Bombay Aot IT of 1906) to the
Collector of Sholapur, praying for the reversal of the Mamlatdér's
decree. The Colleotor, on the 6th April 1907, held that the
rights of the parties had been finally determined under the
Msamlatddrs’ Courts Aot (Bombay Act IIT of 1876), and that he

was not competent to entertain the application. e, therefore,

referred the plaintiff to the High Court.

The plaintiff, thereupon, preferred an application under the ’v

extraordinary jurisdiotion (section 622 of the-Civil Procedure
~ Code, Act X1V of 1882), urging infer alia that the Collector had,
in refusing to entertain ‘the revisional application, failed to
exereise the jurisdiction vested in him by law, that it was an error
, to hold that it was not competent to the Collector to entertain
the application under section 7 of the General Clauses Aot (I of
1904), and that the Collector erred in holding that the new
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Mémlatd4rs’ Courts Act (Bombay ActTIof 1906) did not Govern -
the decision of the suit. A rule nisi was éorsequently issued
cslling on the defendants to show cause why the order of the
Collector should not be set aside. ’

N. V. Qokhale appeared for the apphcant (plamtlﬁ) in support
of the rule:—The suit was instituted while the old Mémlatdar’s
Courts Act was in force and the decree was passed after the
new Act came into operation. Therefore the question is

‘whether the Collector had jurisdiction ~ to entertain our applica-

tion for revision. We submit that he had.- The rule nisi was
granted on the authority of the rulicgs in Gulam Rasul v. Balu-
Sayaii® and Vajechand v. Nandram(®, These authorities
follow the principle that enactments relating to “procedure are
applicable to proceedings pending at the time they came into

‘force unless there is anything to indicate a contrary intention.

Thers was no provision in the old Act giving revisional powers
to the Collector, while the new Act does speclﬁcally contain such _

. a provision, We, therefore, submit that acoording to the rulings

we rely on the Collector had Junsdmuon to entertam our
apphcatlon for revision.

[Jenxins, C. J.:—The demswns you rely on are in confliet

~ with the ruling of the Prlvy Council in- Colonial Sugar Refining

Company v. Irving®. Further, section 7 of the General Clauses
Act is to be considered in this connection.] ,

~ 1f the word right in section 7 clause (¢) of the General Clauses
Act meand and includes a right of appe.l or revision or transfer
or the right of suing in a particular Court, then the decisions
referred to cannot be supported. But if ‘right means a sub-

.- stantive right, then the right to sue in Mémlatdér’s Court in not

such a right. It is only a right to the expenditious procedure of

‘a Mémlatdar’s Courts and ought to be subject to the provisions

of the new Act. No person has a vested right in any course of
procedure and the right of prosecution of a suit or defence must
be exercised in the manner prescribed by the law in force for
the time being ; Maxwell on Statutes, p. 314 (Srd E‘dn.)?

_ @ (1907) 9 Bom. L. B. 627, () (1907) 31 Bom. 546,
- (3) (1906) A. C. 869, °
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In the cdse before the Privy Council, Colonial Suger Refining
Company ~v. Irving™, the right of appeal to the Privy
Council was sought to be tramsferred to a mew tribunal and
- their Lordships held that it was trantamount to abolishing an
appeal altogether. In the present case our right to invoke the
rovisional jurisdiction of the High Court has not been taken
away at all. That right has remained intact. We have, under
-the new Act, aocquired an additional right to ask the Collector to
exercise -his revisional powers under section 23 of the Act.

Therefore the ruling of the Privy Council does-not apply tothe

circumstances of the present case.

N. D. Jathar appeared for the opponents (defendants) to show
cause : —Besides the said Privy Council ruling there is another
ruling in Hurrosundari Dabi v. Bhojohari Das Mangi @ which
exactly ieets the point and is on all fours with the preseut
case. It lays down that the case should be governed by the old
Act and not by the new Act which repealed the old Act: There
is also another case which lays down the same prineiple: Ratan-
chand Shrichand v. Hanmantrav Shivbakas® .

Further, in section 7 clause (c) of the General Clauses Aot the
word right must mean and include a right of revision, appeal
and transfer. That right is asubstantive right because the
‘decision does affect the merits of the. case. If the Collector had
entertained the plaintifi’s a.pphcatmn for revision and reversed
the Mémlatdér’s decree, we would have lost possession of the
property and thus the exercise of jurisdiction by the Collector
would have affected closely a substantive right. The word right
in the General Clauses Act must, therefore, be construed as
including a right of appeal. Thus, even in the light of the

General Clauses Act, the Collector cannot bo said to have juris- i
Jiction in this matter. A right which was not in existence

under the old Act with respect to proceedings held under that
Act cannot be _e‘la_imed although the new Act has conferred it.
Jengins, C. J.:—This arplication for revision arises out of a
suit commenced on the 24th” February 1906 under the Mﬁmlat-
dare’ Courts Act III of 1876. . . .
) (1405) A” C. 369. M ’(1886) 18 C:\l. ﬂ6.
_ ® (1869) 6 Bom. H. C.R. (4. C. J.) 166.
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On the 29th of October 1906 the Mamlatdérs Gourts Act 1T

Mémlatdérs Courts Aot ITI of 1876 was repealed.

'On the 26th of January 1907 the Mémlatdér dismissed the
‘suit with costs,

'On the 12th March 1907 the plamtlff presented a petmon for
revision to the Collector of Sholspur. -

. On the 6th of April 1907 the Collector held that he had no
']unsdmtron to entertain the application. :

The pla1nt1ﬁ considering himself aggrreved by the Collector’s
order has presented this a.npheatwn to the High Court for revi-
sion. -

'Under the M.timlatdérs Courts Act of 1876 the ‘Collector had
no power of revision. '

- By seotion 23 of the Mémlatdérs Courts Aet of 1906 1t is
provided as follows :—* The-Collector may call for and examine

-the record of any suit under this Act.” Section 7 shows what a

suit under this Act is ; it says: “ All suits under this Act shall be
commenced” in the manner therein indicated, and.there is a
variation, though only a very slight one, from the requirements

~ of section 5, the parallel section of the Mémlatdérs’ Courts Act

of 1876. So that on the words of the Aect itself it cannot be

" said that we are now concerned with a suit under the MAmlat.

dars’ Courts Act of 1906. In the enquiry before us reference
has been ‘made to two decisions of tlus Court whxch it is argued,
govern this case. =~ E

The first of them is Qulam Rasul . Balu Sayaja(l’ Where

~ it was held that the Mémlatdérs’ Courts Act of 1906 took

away the Mémlatdér’s jurisdiotion over- houses not falling
within the description contained in section 6 of that Act
with the result that the Mémlatdsr had no jurisdiction ™ to
proceed with a suit brought in respect of such houses though
commenced before the Act came into operation. It was there
oconsidered by the learned Judge that the case was governed by

m (1907) 9 Bom, L. B. 527,
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the rule laid down in Maxwell that % No person has a vested
- right in .any course of procedure. He has only the right of
- prosecution or defence in the manner prescribed for the time -
. being, by or for the Court in which he sues.” That decision
was afterwards followed in Vajechand v. Nandram®™ and that
decision would be binding on us unless it appears that it was
oppesed to the decision of a superior tribunal.

1t appears to us that those decisions are opposed’-:‘to_.vp're\?ious ’

binding deecisions which apparently were not brought-1o the notice

of the Court. Thusin Colwnial Sugar Refining Company'v. Irving®

it was said : “ As regards the general principles applicable to the
cage there was no controversy. On the one hand, it was not
disputed that if the matter in question ,be a matter of procedure
only, the petxtmn is well founded. On the other hand, if it be
more than a mattcr of procedure, if it touches a right in .exist-
ence at the passing of the Act, it was conceded that, in accord-
ance with a long line of authorities extending from the time
of Tiord Coke to the present duy, the -appellants would be
entitled to succeed. The Judiciary Act is not retrospective by
express enaoiment or by necessary intendment ; and therefore
the only question is, was the appeal to;His Majesty in Council
a right vested in the appellants at the date of the passing of the

Act, or was it & mere matter of procedure? It seems ‘to their

‘Lordships that the question does” not admit of doubt. To
deprive a suitor in & peuding action of an appeal to a, superior
tribunal which belonged to  him as of right is'a very different
thing from regulating ,procedure In principle, their Lordships
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gee no difference between abolishing an appeal altogether and

transferring the appeal to a new fributal. In either case there
is. an interfererce with existing rights contrary to the well.
known general principle that statutes are not to be held to act
retrospectively unless a olear intention to that offect is

manifested.” © .

That case shows that to disturb an existing right of eppeal is
not & mere alteration of procedure.

(1) (1807) 81 Bom. 546. - ) (1905) A. C. 369 at p. 372,
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* Then again in Ratanchand Shrichand v. Hanmantray Shivbakast®
a decision of a F'ull Bench, also appaiently not cited, the Court had
to consider the effect on a pending suit of an enactment which gave
a different right of appeal, and it was there said : “A suit is a
judicial proceeding, and the word ¢ proceedings’ must be taken to
include all the proceedings in the suit from the date of its
institution to its final disposal, and therefore to include .pro-
ceedings in appeal. It follows, in the judgment of the Court,
that in all suits commenced before the passing of the Bombay
Coumrts’ Agt, the procedure must (unless another mode of
procedure is expressly substituted by that Act) be the same as it
would have been if that Act had not been. passed ?

“These cases are sufﬁcrent to ]ustdy us in trea’cmg the decisions

- 'in Gulam Rasul v. Balu Sayajz(z’ and ’ Va]ecﬁand RBamji v. Nand-

ram Daluram(") as not bmdmg on us.

Now, turnmg for & momert to the Bombay General Clauses
Act (I of 1904), we find it i3 there provided (section 7) as
gollows:—¢ Where this Act, or any Bombay Act made after the
commencement of this Aect, repeals any enactment hitherto
made or hereafter to be made, then, unless a different intention
appears, the, repesl shall not . . . .. affect any right, privilege,
obligation or habrhty aoquired, acerued or incurred under any
enactment so repealed . .. . . or affect any investigation, legal
proceeding or remedy in respect of any such right . . .and
any such investigation, legal proceeding or remedy may be

instituted, continued or enforced . . . . as if the repealing

Now, the right in respeot of which this suit is-corrmenced was
a. nght aequn'ed under the Mdmlatddrs’ Courts Aot of 1876, and

' hrs sult was commenced under that Aot.

On the words of the Bombay General "‘lauses Acb therefore,
it appears to us that it would be wrong to hold that the Collector
had jurisdiction ; so to hold would be to affect 2 legal. proceeding
in respect of aright which had accrued under the old Act.

(1. (1864) 6 Bom. H, C. R. (A. C.AJ.) 166 at p. 169.
@ (1907 9 Bom. L. R. 627, - (3)' (1907) 31 com. 645.
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- If authority be needed for this, then we thiuk it is to be - 1908
found in the decision pronounced by Mr, Justice Wilson in Num'
Hurrosundari Dabi ~v. Bhojohari Das  Manjiy: which oclosely Smmu
resembles in its ciroumstances the present case. What was
. there sought was t¢ take advantage of a ~power of appeal
given after the suit had .been commenced. After refe_rring"
to. Ratanchand Shrichand v. Hanmantray Shivbakas and two
other similar. cases, it was said: ‘These cases are on all
fours with the present case, with .this exception, that there an
* appeal was given under the repealed Act, and it was held that
the repealing Act did not take away the appeal. Here . the
repealed Aot excluded an appeal. It follows, on .the same
principle, that the repealing: Aot cannot give an appeal.” - .

In the same way here.we hold that the repealing Act cannot
give the right of revision in respect of.proceedings commenced
under the Mémlatddrs’ Courts Act of 1876, . .. . -

In our opinion the Collector took the correct view and we
must therefore discharge this rule with costs.

Rule discMryed.
G.B.R

() (1846) 13 Cal.86. () (1869) 6 Bom. H. C.R. (A. 0.'J.) 166 at p. 169,
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quare Sn- Lawrence Jenkins, K.C.LE., Chief Jmtwe. and
. Mr. Justice Batclzelor.

MAHANT BIHARIDASJI GURU GOVINDDASJI (onmmn. Prant. 1908

1¢¥), ArrricaNt, v. PARSHOTAMDAS RAMDAS awp anornzr January 30.
(or16INAL DEFPENDANTS), OPPONENTS.

szl Procedure Code (Act XIV of 1882), see. 373—Withdrawal from
suit—Application for withdrawal with lberty to bring JSresh suit—
Costs.

Sectlon 378 of the Civil Procedure Code (Act XIV of 1882) contem-
plates a withdrawal not, of the suit, but, from the suit, and such a -
withdrawal may be either with or without liberty to bring a fresh sait, If

. ® Application under extraordmary jurisdiction No, 138 of 1907.
®223—4 v :
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