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quore Mr. Jusnce Davar,

. BANOO BEGUM, PLAINTIFF v. MIR AUN &LI DHENDANT* ?

High Court Rules and Forms, 1901, ‘Rule 5771‘— Costs—Tazing Mastor's
decmon on a guestion of costs—Remew by the Chambers Judge—Third
Counsel’s costs in a dg‘ended long eause—Practwe as to retaining of
Counsel and their costs—Eosts of a third Counsel engaged to ask far
tran.g/’er o ] ﬁ'am ane Jua’ge z‘o anm,‘ﬁer—-Pravtwa.

. Aw geneml rule the J udge in Chambers will not, on a'réview of tam.
tlon, interfere with items of taxation which aro entirely within the Taxing
Master’s diseretion or go into details of sach discretionary items; but’
‘there is nothing to prevent him from doing so if it appears to him that the .
interests of justice require his interference and it would be bis duty in all -
such cases to review and revise taxation and judge and decide for bxmself
what would be a just order to make under the circumstances.

_Where.two connsel are already briefed in a case, and a third is instruct.
ed to m,a'ke, an application to transfer the case from one Judge to #nother,
and the order making the transfer makes no provision as to costs, the costs

~should on taxation be refused between party ard party, though they may
be allowed between attorney and client.

A party to a defended long cause is entitled to appesr by two counsel.
1f both counsel attend thrcughout the hearing and the other party is

" ordered to pay costs of the suit their brief fees and full refreshers would

be allowed on taxation against the losing party. If the sauit is conducted

. by ome counsel only thronghout, the full refreshers of the conducting

counsel and a nominal refresher of 2 G. Ms of the other counsel would be
properly allowable against the opponent if ordered to pay costs. If the

" %0, 0. 'J. Suit Nol 577 of 1906.
T Ruwg 677~ Any party who may be dissatisfied with the certificate

~ or allocatur of the Taxing Officer as to'any item or part of an item which

may have been objected to as aforesaid may, before. the allocatur is
signed, apply to a Judge at Chambers for an order to review the taxation
as to the same item or part of an item, and the Judge, may thereupon
make such order as to him may seem just, but the certificate of allocatur of
thie Taxing Officer shall be final and - conclusive- as- to--all matters whick
shall not have been objecied to in manner aforesaid : Provided that the
Taxing Master shall not be bound to delay the signing of the alloeatur

more than twanty days from the date of the certxﬁcate o
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ahsent counsel atiends for portions ot' the time ihe case isat bearing, his

refresher, proportionate to the time he attends would also be properly —

- allowable, in addition to the full refresher allowed to the counsel who.
’ attends and conducts the case.

Where a party t0 a defended long cause engages two counsel he has a
right to the services of atleast ome of them. He isunder no obligation

: whatever to engage:a third counsel.” it both ecounsel find that they would
' Ong to other engagements be unable to go in and conduct.the cace when™
" it is ealled on it is obviously-the duty of one of them to return the brlef

If three counsel are engaged befbre the heaﬁng’qt w1ll be for the Taxmg

Master io consider the fees and refreshers of which “two he will allow -
between party and party and which counsel’s fees should gobetweenattorney -
-~ and client; A Solicitor engaging three counsel'is entitled to havehis third

counsel’s costs taxed between attorney and client if he proves express

authonty from his client or if he proves that some peculmr conhngency
“"arose which made it necessary for him to engage a thxrd counsel in order to
‘safe-guard his clients’ interests. 1f a third counsel is added after the hearing

_of the suit has’ commsnced such addition must be at'the cosf of the pany‘

mcludmg all costs reserved, excopt the costs of the appearance for defendant )

. eounsel, the defendant 3 must Bear down to the time when her counsel Mr.

" doing so.

Proeeedings in Chambers. o c : ) ;:‘ ‘ v, -

Apphoatxon for review of taxation,

On the 10th January 190‘7 Ruesell J o passed a deeree 1n the

» followmg terms :——

¢ pass a decree’ for-the plamhﬁ in the terms of paragraphs (a) to (f ) of
the. plaint and direct the defendant 1 to pay the costs of thesuit throthout,

3 by separate counsel. Cost of appearance for defendant 3 by separate

. Mirza ceased to appear for her and appeared for the plaintiff in lieu of the

plaintift’s junior Counsel after which the defendant will have to bear the
costs of such Counsel.”

Pursub.nt to 'these -Hireotions the plaintiff’s attorneys prepared

" tkeir bill of costs and-lodged it with the Taxiig Master for

taxation. . “The bill was finally taxed on. the. 15th Apnl 1907, -~

“On the 18th April, ‘the first defendant’s’ attorneys apphed'
for a review of tazation under  Tule ¥75 of the High Court

Rules and the matter came on before the Ta.xmg Master on the
5th of Apnl

——
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~.At 'the review, . the items objeoted to by defendant No 1 were
as follows :—

Items objecte(i to. ». Amount chnréed. Amonnt_: nl!owed.
Instructions for counsel to have the suit " Ba.- _‘m'
transferred to the board of Russell J. - 8 ' -3
" Short’ mstructlons for counsel thereon | 1 o B
‘Attendmg Mr., Mirza and paid hlS fee | . 80,1 _b 18
Attending when the apylication was made N I
and the same was granted e e 10 )

The obJectxon of defendant No. 1 as to theso items was : —

e All the entries ought to go between attorney and client, there bemw ro
provmon for costs.”

. The reply whwh the plamhff’s attorney reburned to this was
as follows :—

¢¢ This is not aa interlocutory application. Tho application is proper. Suit
is called on hefore a Judge who has advised 1stdefendant and actnally
drawn his plaint in the cross suit. Counsel is instructed to bring these fasts N
“to his notice which i is accordmgly done ard the Judge refuses to hear the

_ case, : . . e . -

“There is no suggestion that tho charges themselves are improper. The ]
point now urged is not new. It was urged before tho Taxing Master'on
taxation and discussed at great length.” :

The Tasing Master overruled the defendant No. 1’s, ob;eotmn
and adbered to hls former taxation, on the following grounds —

- T have gone through these points at great length during the course of
hearing the objections. I have alresdy held and I adhere to my decision

. that these costs of mentioning matter to Court were neoessary and proper

and should be allowed between party and party. - Taxation stends.”

The other item that was objected to ran as under 1—

Tten objecte_d to., ... | Amount charged.) Amount _aliowe_q.

_ Paid to. Mr. erza and all the refreshers ’Z\P"Bs. 1. Bs.

paid t6 him (December 11th, 13th, 14th,’ T -
15tb 18th, 20th) - . Caefm 108 o108
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" The attorneys of defendant- No, ':'bhjected‘ to 'this‘itém,‘

remarkm g—

T et AL the refreshers paid to Mr. Mirza ought to go between attorney
and client, he being the third counsel.”

The plaintifi’s attorneys in reply sald —_—

~“ Mr. Mirza was not the third counsel. He was the second counsel
eugaged in the case, Mr. Inverarity being unable to attend. The learned
. Judge in his judgment hag expressly allowed Mr. Mirza's fees.”

Here also the Taxing Master kept to hxs former taxatlon, on
grounds which he stated as followss—- -~ - 0 o0

N

. %“On general prineiples I hold that a party to a defended long cause is

entitled to appear. by two counsel throughout the hearing if he chooses to
* do so. He 1is at liberty toadd 2 new counsel during the eourse of the
' benrmg if the most senior counsel is unable to attend. In such & case the
_ proper éourse to follow wonld be to sllow fees between party and -party
of the two counsel who actually attended at the hearing of the case and tax
off the absent counsel's refreshers between attorney and client.”” = =+

- The defendant No. 1 thereupon obtainéd the@'axing Mfasfer ]

certificate: and apphed to the Judge in Ohnmbers for revxew of ‘

‘ taxatlon.

8 angmam, for the plamtlﬁ

Naraman (of Messrs. Ardshir, Hm masja, Dmafmw &‘ C’o ), for.

the defendant No. 1. .

Davag; J.—~Under Rule 577 the first defendant’s attomeys

applied to me for an order to review the taxation of the plaintiff’s
Bill' of Costs.” 'Mr. Strangman appeared for the plaintiff to
support the Bill as {axed. - It . was originally intended to urge
objections against four items, namely: (1) Instruction charges;
(2) Costs inouried in applying to me in Court to have this suit
placed on another Board ; (3) Refreshers allowed to Mr. Mirza,
counsel for 'the plaintiff; and (4) Bhatta allowanee of & witness
nsmed Shaik Hyst Ssheb. :

" The first objection was ot pressed béfore me: in fact &3 soon
 as the matter was brought om,” Mr. Narimao sbandoned his

objection to the Instruction charges. .The last item was one -

which appeared to me to. be clearly within the Taxing Master’s

diserétion, snd on my intimating my disinclination to go into"
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‘that item Mr. Nariman did not press thiis matter further. The

first and ‘the fourth items objected to by the first defendant

. therefore go out of consideration. In view of Mr. Strangman’s

contention that the Chamber Judge ought not or will not inter-
fere with the Taxing Master’s discretion I think I ought fo ssy
here that I must not be taken to lay down a Rule that the

) Chamber Judge ought not or will not go into questions which .
~.are within the discretion of the Taxing Master or enter into

~ questions of quantum in al#l cases. Rule 577 permits * any party‘

who may be dissatisfied with the certificate or allocatur of the

- Taxing Officer as to any item or part of sn item . . ... . to

apply to a Judge at Chambers for an order to review the
taxation 68 to the same item or part of sn item ” and on such
‘application ¢ the J udge may make such order as to him may seort,.

]ust »

- In the' caso of Smnf!z v. Bullerm where oounsel in argumg “
one of the 1tems,&eontended that it was a’ mere question of detail .

" in which the Court will not interfere and urged that there must -

be some question of principle involved to- induce the \Court t9 .
review a taxation, Vice-Chancellor Malins in ‘answer says:—
¢ Although the Court is reluctant to go into questions of detail, -
it witl do so in & proper case, and even in a question of quantum
will do o, where there has been a charge of a vely exhorbltant a

. character.”

If my information is not imcorrect recently in the oas'e'of’-"

Dahibai v. Soonderi® the learned acting Chief Justice allowed '

to one of the attorneys Rs. 500 more for remuneration fdr '
work done by him than-was allowed by the Taxing Master.

‘Of course the Judge in Chambers. will not go into details of -
‘taxatmn but will as a general rule confine his attention to

such items cbjected to as involve some ‘questions of principle.
The rule deduced from a large number of authorities is laid .
down in Morgan and Wurtzburg on the Taw of Costs, at page -
480, 2nd dition, where it is said: “ Unless there has been some
very gross overcharge . . . the Court, on an application to review,

will only datermme questzons which mvolve some pnnmple, _and :

(nmmLmemM&(MMMMBm4w9mmLRm9
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niot those relatmg to quantum only, which will be loft to . the
- diseretion of the Taxing Master.” As'a general rule therefore
the J udge ,in Chambers: wi 1 not interfere with items of taxation
--which are: entirely within- the Taxing Master’s discretion or go

_ into details of such disoretionary items but ‘there is nothing to . .

* preven$ him from doing 5o if it appears to him that the interests
of ‘justice require_ his interference and it would be his duty in
- all’ such cases to review and revise taxation and judge and

decide for hunself what would be a ]ust order to nake under the
circumstances. : o

" The second and "third objections urged before me are not

‘questions that ‘are entirely within the discretion of the Taxing

 Master. They -involve - questions of principle. and as such I

" felt it to be my duty to hear arguments and espress my opinion-

on ‘them. The first objection is to a group of small items of

~ costs involved in instructing counsel to apply to me in Court

to ‘have. the .case removed from my Board and have it placed’
~on- another Board: . The reason for the application was that I
“had been counsel “in" the case for ome of the parties. This
application was made-to me and I intimated that I would not
hear the case. :Now under what ciroumstances are the costs of-
. this application sought to be made payable by the first defend-
ant? In'the first place no notice of this application was given
to the first defendant.” The first defendant did not appear on

the applicution ‘Mr. Mirga, who mentioned the matter to me,

never acked me to make the costs of that application costs in’
" the cause. - If such .an application had -been made I ‘should
have uﬁhemtatmgly refused it. In numbers of cases since I:
took my seat on:the Benoh counsel engaged in those cases have:
sometimes . when the .case is called on and sometimes -before:
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that asked me if I would take  a particular case or would. -

~.wish to be placed. on another Board by reason of my having.
been counsel in the case. No one has yet asked me to make
costs of such an application costs in the cause for the simple
reason that no separate costs ave at all necessary. In. this

_ particular oase, however, the ciroumstances under whioh the-
" costs were incurred seem to be _peculiar.  Briefs for hearing-
. were delivered to Mossrs, Inverarity and. Strangman for the.:
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: 1907, -~ plaintiff.” On the day ihat Mr Mma applied to me these gentle-
Fanoo  men were actually holding the plaistifi’s ‘briefs, Any one of .
Breux them could have come into my Oourt or come into my room and .

< M aux 8sked me if I would “take the case or not,” When I asked Mr,

Strangman, who tried o justify these items of costs as properly.
"allowed between party” and party, why the counsel in the ¢ase:
did not mention the matter to me, he told me' that both his
learned leader and himself were unable to come into my Court

" and therefore another counsel had to be briefed to make the appli-

-cation as it is called. It seems to me that it was clearly the
duty of one of the counsel in the case tohave mentioned the .
matter to me.. Where was the necessity of instructing & third .
counsel? Surely one of the counsel would have been before

me when the case would be calied on and he could have -

- mentioned the matter then—and the case would have appeared -

on another Board the next day. If the plaintifi’s two counsel -
were 80 busy as not to be able to spare two minutes of their‘
time to-come in and mention this matter to me, if the plaintiff -
or her advisers were anxious to do so before the hearing was
reached, and the plaintiff is put to extra expenses, surely that is
no reason why the first defendant should pay the costs so-
inourred. That the action of the plaintifi’s solicitor who attended
to this. case was not in the least degree impmpef in' doing"
what he did I am anxious to acknowledge. "I believe he had.
witnesses from the moffusil and he was anxious to aveid delay -
as far as possible and he preferred to iueur-small costs rather -
than wait till the case was called on or till his- counsel were
free to come in. .He ought to. have pressed one of his.two -
counsel to come in and mention the matter to me and 1 am. sure
none of them would have endorsed their briefs or obarged a

- fee for doing this. If he:did not.succeed in getting his counsel

to come in, it-is his ox his client’s ‘misfortune for which his
adversary, the first defendant, could not be made to pay. 1
think the Taxing Master. ought to have refused to allow these
costs as between party and.party in the absence of any provi-
sion for them and any order making them costs in the oause.
These items. ought to be disallowed between party and party and
may be allowed between attorney and chent. ' 3



. VOL XXXII} BOMBAY ‘%EBIES

The next - group of items to-be- considered -are refresherS'-ﬂ ;
n.llowed to.the plaintiff’s counsel, ‘Mr. Mirza. The- dispule in:
respect of: thesé. refréshers arises under the following ciroum- -

stances, Previous to the hearing of this suit the plaintiff’s

'sblicitors' briefed Messrs. Inverarity and Strangman for -the -
* plaintiff; The third defendant in-the suit is a daughter of the:
plaintiff. She did not contest the plaintiff’s claim end only-

one .counsel My, ‘Mirza was instructel on her behalf. The
case was ocalled on for hearing before the learned Acting
Chief Justice on Friday the 7th of December 1906." The same

day Mr.. Mirza was- relieved from attendance. s Lordship’s

note .is: “I direct that Mr. Mirza’s attendance, as counsel for
defendant No. 3, can be dispensed with. - No order as to her
costs.”” The case is'again heard on Monday the 10th, Tuesday
the. 11th, of December and on six subsequent days. = The
* plaintiff’s senior counsel never appeared at the hearirg of this suit

at any of its stages. - Mr, Mirza formally reappears at the third

hearing. on the afternoon of Tuesday, the 1lith, after the
- luncheon hour.

So far as I can gather from what was told to me and what I

" find. in. the printed appeal book what happened was this.~ The
plaintiff’s -solicitor attending to the suit found that his senior
counsel was not attending to the suit—his junior counsel was a

* husy gentleman with meny engagement in other Courts: A

counsel who was fully conversant with the details of the case-:
and, who had appeared for a party who practieally ‘supported the’

plaintifi’s claim was discharged from attendance. Iiis services
were available and the plaintiff’s solicitor secured those services
for his client. From what was stated to me I believe his services
. were ‘s'ecur.ed-for, the plaintiff as soon as he was discharged from
attendance on behalf of the third defendant, He, however, did
not formally announce his appearance till the -afternoon of the
third day of hearing. A It appears that he-did:so when Mr.
Strangman was. called away to the ‘Appeal Court.. The learned
- Judge’s note is: “Mr.. Mirza now appears for plaintiff with
Strangman” T have the learned Judge’s authority for ' saying’
~ that He did not know that Mr. Mirza was the third counse! for

the plamtxﬁ‘ Heo was under the i 1mpressmn that Mr Inverarity

. B79—-2
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1507. was out of the case and Mr. Mirza had come into it:’ LDuring
Bazoo the temporary absence of Mr. Strangman, Mr. Mirza conducted. -
» Bgeuu the plaintiff’s case. When Mr. Strangman returned he took '

' Mig AUNA up the case again but Mr. Mirsa continued to- attend t1ll-
Aur - the case was concluded. 'The Taxing Master unde,. the cifoum-
stances allowad Mr. Inverarity’s nominal refreshers of 2 @. Ms
as between attorney and client and allowed the full refreshers”
-of Messrs. Strangman and Mirza during the time they attended
between party and party. The first defendant is ordered to pay
the plaintif’s costs of the suit and his solicitor has strenuously
argued before me that . such taxation is most unfair “to his-
client and the Taxing Officer is in error in prmelple in_ allow:nw
Mr. Mirza’s refreshers against his client. Lo e

His objection, as recorded before the Taxing Master a.ud urged
- before me, was that Mr. Mirza being third ocounsel for the"
plaintiff, refreshers paid to him ought to go between: attorney and
- client. The answer to this objection is recorded in- the" follow-‘
" ing terms: *Mr. Mirza was not the third counsel.: He was the -
‘second counsel engaged in the case, Mr, Inverarity being - un--
able to attend. The learned Judge in his ]udgment has ex-
pressly allowed Mr. Mirza’s fees.” . The Taxing Master in deal-
ing with this contention between the parties says:— On-
general principles "1 hold that a party to s defended long
~ cause is entitled to appear by two. counsel throughout the
hearing if he chooses to doso. Hois at liberty to add .a-new
counsel during the course of the hearing if the most senior
counsel is unable to attend. In such cases the proper course to
follow would be to allow fees between party and party of the -
two counsel who actually attend at the hearing of the “case and -
tax off the absent counsel’s refreshers between attomey and
client. See judgment of Russell, J.”. - T
" Before dealmo' with the question on the ments it is neeeSaa.ry v
~ to deal with the contention of the plaintiff that thelearned -
Judge who heard the case expressly allowed Mr. Mirza’s fees. .’
‘The Taxing Master evidently is also under that impression, for"" .
* he refers to the judgment at the end of his decision. - [ felt some -
difficulty in believing that the learned Judge while glvmg his *
judgment would give direction as to who should- pay & particular”
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. counsel’s fees. I was most anxious to do nothing that would
have the least semblance of an interference with the orders or.

, “duectmm of the Judge who heard the suit, Portion of the
. paragraph printed at page 218 of the Appeal Book did not read

“very clear, and under the circumstances I -consulted the-learned

"-Judge as to what directions he meant. to give The learned
-Judge has been good- enough to meke his meaning quite clear
by correcting in bis own handwriting the paragraph in the
copy of the book left W1th me and the passage now. reads as
- follows :—- : : S :

“ Costs -of appearance for defendant 3 by separate counsel
the defendant 3 must bear during the time when her counsel
Mr. Mirza appeared for her, but after that time when Mr, Mirza
appeared for plamtxﬁ the defendant 1 must pay the costs

‘His Lordsh1p has removed all doubt from my ‘mind by saymg

o
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~ that when he made his order as to costs he had no intention -

- whatever of giving.any directions as to which of the parties was

" to bear Mr. Mirza’s fees. Ile was not even aware that plaintiff

was appearing . by three counsel. 'Yhis I thiok disposes of
the plamtlﬁ’s contentwn founded on the judgment, Of ecourse
some ons must pay Mr. Mirza’s fee and refreshers---the question.
" is between whom should they be. allowed—should ‘the refreshers

- be allowed against the plaintiff's opponent or should they be .

allowed between a.ttorney and client. .

" A party toa defended long cause is entltled to appear. by:
two counsel. If both counsel attend throughout the hearing
and- the other party is ordered to pay costs of the suit their

brief fees and full refreshers would of course be allowed on -

~ taxation against the losing party. If the suit.is conducted by:
* one counsel only- throughout the full refreshers of the conducf~

ing counsel and = nominal refresher of 2 G. Ms. of the other
_counsel would be properly allowable against the opponent if

ordered to pay costs. If the absent counsel attends for portions
" cof the time the case is at hearing his refresher proportionate
~ to the time he attends would- slso be properly allowable in
. -addition to the full refresher- allowed to the counsel who attends
- 'and oonduots the oase.- : T
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" Of course a patty is at liberty at any time if Le ‘or-she chooses
to employ a third counsel—for the matter of that there is no
prohibition” or limitation to the party ewploying ‘a’ dozen-
counsel but this right of employing counsel must not be allow-
ed to work hardship on the losing opponent ~The counsel

. briefed by a party before the hearing of the suit are his proper

counsel, The object of allowing a party to appear by twa
counsel is that the semior counmsel should have the benefit and
advantage of his junior’s assistance, but in Bombay "what has’
been happening for many years is that the moment a solicitor is
employed to -attend to what would be a contested- long cause
he tries to retain the two most senior counsel he could-secure
and generally the two are not ahle to attend tothe case at the
same time. If however they do, the client, if successful, is en- . '
titled to have the costs of the attendance of both of them taxed

against his losing opponent. When a party to a defended long -
oause engages {wo counsel he has a right to the services of at

least ‘one of them, He is uunder no obligation whatover to
engage a third counsel. If both counsel find that they would,-
owing to other engagements, be unable to go in and conduct the
case when it is called on it is obviously the duty of oné of them -
to return-the brief—as a rule it is the junior counsel who hasto

. return the brief, unless, as it very often happens, the senior -

oﬁ'ers to return A#s brief. If neither of his two brxefs are’ -

returned to the solicitor in time to enable  him to instruck

another counsel in the place of the counsel ' returning ‘his brief,
the solicitor:has a right to conclude that one of his counsel can

‘come in. In this case though Mr. Inverarity did not, or could.

not, come in, Mr. Strangman was present' when the case “was
called on and conducted it for the first two days and a portion of

“the third day.. On the third day it seems he was called away.to - |

another Court. . I assume it must have been known beforehand:

that: he may-be called away any time that day. The plaintiff’s.

solicitor was entitled to have his case conducted. by one of /his
two counsel. If Mr. Strangman had to go away and Mr. Tnvera-
rity was not able to relieve him and take up the conduct: of - the .
suit one of the two hbriefs should have been returned.to.the soli- -
citor-in time to.ins‘ruct another counsel. .I have no douht::what-
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ever in my mmd that if the dliﬁoulty likely. to arize had. been - 1907.
pla.ced bofore the plaintifi’s senior counsel he would immediately ~piroo
" bave returned his ‘brief as it” would be obviously uufair to the BEGU!&
- client to allow the junior counsel who had till then - conducted. Mz Auw
~the case _and who was able to come in and take up the case to - A“
. return his brief. . The plaintiff’s solicitor however from motives .
~of prudence. and caution had already provided for the contine
- gency that arose. He secured the services of a counsel conver-
sant with the details of the case as soon as the same were avail-
- a/blgiand long before the difficulty arose, and, therefore, there
was 10 necessity for either of the plantiff’s two counsel returning
his brief.. There would have been no question about Mr. Mirza’s
. ‘refre:sher, if before. he was instructed one of the plaintiff’s
_counsel had returned his brief..” As the facts stand Mr. Mirza was .
undoubtedly the plaintiff’s third counsel. There is no prohibition
- against employing three counsel. If three counsel are engaged
before the hearing it will be for the Tazing Master to consider
the- fees- and refreshers of which {wo he will sllow betweoun
party and party and which. counsel’s fees should go between
a.ttorney and client A solicitor engaging three counsel is en-
titled, in the. event. of.his recovering costs from the opponent,
- to have his thn‘d counsel’s costs ‘taxed between atturney and -
olient if he proves express authority from his client or if he
proves. that some peculiar contingenocy . arose which made it
‘necessary for him to engage a third counsel in -order to. safe.
guard his client’s interests.

. If 'a third counsel is added a,fter the hearmg of the sult has '
\oommenoed such addition must be at the cost of the party doing so.
I differ ‘entirely with the general principies as laid down by the
Taxing Master in his decision. I have thought it necessary to
write this judgment because 1 have felt that the principles to

 which - the- Taxing Master has given expression are' wholly
erronsous and if ‘not corrected would lead to most. undesirable
result.. I am told that this is the practice prevailing in .the
Taxing Master's office for & long time.. I can only say that I
feel very strongly that the ‘sooner it is correoted the better for
the parties coming to the Court for justice and better for the
‘depatation of His Majesty’s- High Court of Bombay.« Snch. a
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- practice seems to me to be ‘most 6ppressive and unjiiévt‘ to“the

- party losing a case and having to pay his opponent’s costa. .
Bx;atm

~ Let me for one ‘moment turn -and contemnlate what ma.y ;
probably be the consequences of allowing a party to a defended
suit adding a third ocounsel at the hearing of the suit and at
‘some ‘stage after its commencement. A party when he enters
-upon a fight is usually sanguine about winning ‘his case and .
making his 0pponelit pay his costs. He is at the same time
anxious ‘to secure the best assistance he could obtain i in the way
~of counsel for the conduct of his case. If he finds that one of the
two counsel who are engaged for him is not atle.to come in and

" once it is known that he can make his opponent pay the full fees

" of two ocounsel if he adds a third one—he would mvarw.bly-.
insist on his solicitor adding a third counsel as soon’ as he. finds
that one of the counsel originally instructed for him cannot or
does not appear simultaneously with his cclleague. The only
sacrifice he woudd have to make would be to pay the 2° G.-Ms.

enominal refresher of the absent counsel, himself,” This in mos’
cases he would cheerfully do. Then, again . a party entertaining

reasonable hopes of success and maliciously inclined towards

his opponent as he generally is when entering upon.a fight
would, if he knew that he could add a third counsel, insist on his
solicitor doing so in order to make the defeat of his opponent as
burdensome or ruinous as possible. There are other ways in
which this practice if once sanctioned is liable to be abused
but it is not necessary to discuss the matter further. - o

I had the advantage before now of hearing and- ascertammg
_*he views of the Taxing Oficer ‘on this question: Iregret I
am uvable to agree with the views of so expenenced and pams- i

taking an officer as Mr. Mody. -

As the senior cqunsel of the plaintiff never appeared through-
out the hearing he is entitled to his brief fee aud nominal

.refresher of 2 (. Ms. and this must be taxed as between party

and party. The full refresher -of only ‘ore counsel should be
axlowed throughout the hearing: a¥ between party and party.’
Mr. Mirza for the .purposes of taxation as between party and

. party mus} be taken to.be either holding Mr. Stranvma.n 8 bnef
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,4._or appeanng in the place of Mr. Strangman during his absence.  1907"
All fees and.refreshers payable to Mr. Mirza may be taxed as

Bixoo

between attorney and client, Brovy
I refer back the bill to the Taxing Officer to enable hlm to va'Améﬁ. '
tax the snme in the way I have indicated. : A,

No order as t6 costs.

Counsel dertified for purposes of taxatlon between attorney
.and client the plaintiff.

. Attorneys for the p]alnhff Messrs. ]UH‘B" ana&'ﬂlangaldas '
Attorneys for the defendants: Messrs. Ardeshir, Hormasgi
- Dinshaw & 00. and Messrs. . J!lzr.za, Mirza & ]!langaldas.

R. R.

- APPELLATE CIVIL.

'Beforé My, Justice Chandavarkar and Mr. Justice Enight.
GANGU gou DAGDU RAKHMAJI GODSE (oRr1GINAYL, DEFENDANT)

. AvrrLiant, v, CHANDRABHAGABAI xox GOVIND PURSHOT- 5 197
TAM BJAGAWAT (orraivan Pratwnrirr), Respoxpent.* S

;Hmdu law—quuahﬁed hetr - Widow of the dzsgualgﬁad heir—~Exclusion
« " from inkeritance —Rule as to construction of Hindu law texts.

- The wife or widow of & disqualified Hindu does not becqme incapable of

“'inheriting property merely by reason.of her husband’s disqualification,

whether' she. claims as heir to adeceased person through her husband or

otherwise, if she is herself free from any of the defects whxch exclude a
person from inheritance under Hindu law.

It is a canon of interpretation in Hindu law that a special text-forming

an exception to a general text should be construed strictly and apphod orly

to the cases falling clearly within it.

' PER CURIAM :—According to a well-knownrule of interpretaticnin
Hmdu Law, when there is a collocation of two texts dealing with the sawe
subject, and in the first of them {wo words or expressions oceur, of which
only one is repeated in the second text, the other word or expr:ssion must
be eXc_iuded a8 not applying to caces falling within that second text,

SecoND appesl from the decision of V. V., Wagh, Joint First -
Class Subordmate Judge with A, P, reveremg the deoree passed
*' Second appeul No. 66 of. 1907

N



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 
	Page 506 
	Page 507 
	Page 508 
	Page 509 
	Page 510 
	Page 511 
	Page 512 
	Page 513 
	Page 514 
	Page 515 
	Page 516 
	Page 517 
	Page 518 
	Page 519 
	Page 520 
	Page 521 
	Page 522 
	Page 523 
	Page 524 
	Page 525 
	Page 526 
	Page 527 
	Page 528 
	Page 529 
	Page 530 
	Page 531 
	Page 532 
	Page 533 
	Page 534 
	Page 535 
	Page 536 
	Page 537 
	Page 538 
	Page 539 
	Page 540 
	Page 541 
	Page 542 
	Page 543 
	Page 544 
	Page 545 
	Page 546 
	Page 547 
	Page 548 
	Page 549 
	Page 550 
	Page 551 
	Page 552 
	Page 553 
	Page 554 
	Page 555 
	Page 556 
	Page 557 
	Page 558 
	Page 559 
	Page 560 
	Page 561 
	Page 562 
	Page 563 
	Page 564 
	Page 565 
	Page 566 
	Page 567 
	Page 568 
	Page 569 
	Page 570 
	Page 571 
	Page 572 
	Page 573 
	Page 574 
	Page 575 
	Page 576 
	Page 577 
	Page 578 
	Page 579 
	Page 580 
	Page 581 
	Page 582 
	Page 583 
	Page 584 
	Page 585 
	Page 586 
	Page 587 
	Page 588 
	Page 589 
	Page 590 
	Page 591 
	Page 592 
	Page 593 
	Page 594 
	Page 595 
	Page 596 
	Page 597 
	Page 598 
	Page 599 
	Page 600 
	Page 601 
	Page 602 
	Page 603 
	Page 604 
	Page 605 
	Page 606 
	Page 607 
	Page 608 
	Page 609 
	Page 610 
	Page 611 
	Page 612 
	Page 613 
	Page 614 
	Page 615 
	Page 616 
	Page 617 
	Page 618 
	Page 619 
	Page 620 
	Page 621 
	Page 622 
	Page 623 
	Page 624 
	Page 625 
	Page 626 
	Page 627 
	Page 628 
	Page 629 
	Page 630 
	Page 631 
	Page 632 
	Page 633 
	Page 634 
	Page 635 
	Page 636 
	Page 637 
	Page 638 
	Page 639 
	Page 640 
	Page 641 
	Page 642 
	Page 643 
	Page 644 
	Page 645 
	Page 646 
	Page 647 
	Page 648 
	Page 649 
	Page 650 
	Page 651 
	Page 652 
	Page 653 
	Page 654 
	Page 655 
	Page 656 
	Page 657 
	Page 658 
	Page 659 
	Page 660 
	Page 661 
	Page 662 
	Page 663 
	Page 664 
	Page 665 
	Page 666 
	Page 667 
	Page 668 
	Page 669 
	Page 670 
	Page 671 
	Page 672 
	Page 673 
	Page 674 
	Page 675 
	Page 676 
	Page 677 
	Page 678 
	Page 679 
	Page 680 
	Page 681 
	Page 682 
	Page 683 
	Page 684 
	Page 685 
	Page 686 
	Page 687 
	Page 688 
	Page 689 
	Page 690 
	Page 691 
	Page 692 
	Page 693 
	Page 694 
	Page 695 
	Page 696 
	Page 697 
	Page 698 
	Page 699 
	Page 700 
	Page 701 
	Page 702 
	Page 703 
	Page 704 
	Page 705 
	Page 706 
	Page 707 
	Page 708 
	Page 709 
	Page 710 
	Page 711 
	Page 712 
	Page 713 
	Page 714 
	Page 715 
	Page 716 
	Page 717 
	Page 718 
	Page 719 
	Page 720 
	Page 721 
	Page 722 
	Page 723 
	Page 724 
	Page 725 
	Page 726 
	Page 727 
	Page 728 
	Page 729 

