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Before Szr Lawrence Jmlcms, K.C. I E c hief Justwe, 'md
Mr. Justtce Batchelor

ARDESHIR SORABSHA MOOS (onmnun PLAINTIFF), Arrm.r.m'r, V.. 1907
KHUSHALDAS GOKULDAS Tnmme ‘a8 CH UNILAL KHUSHAL Der’embarll
DAb AND Co. (onmzmn Dxmxvmm), Rnsronnmvr LA

Negutmbla Imtruments Act (XXVI of 1881), sectwns ?, 39 53, 64 Ilo
: 134 Bills of Ea-change draiun on dey"endant and endorsed over to plaint; i by

the Banks in wlzow Javour they were draum—Faelure of defendant to pay—
Suits to recover on the bzllz-—-Plamtzﬁ“ s -cdpacify ~ - Holder deriving title
fram lmlder in due -course—Bills accepted need not.-be’ dishonoured and

. protested. -—Acceptor tiable at maiurzty-—duent not szgned on the bills bat
on, copu:—Assent not valid.

" The plaintiff sued to recover on certa.m bllls drawn on the defendn.nt and
endorsed over to the plaintiff by the Banks in whose favour. they were
drawn The suits were dlsmused on the gtounds that (1) the suits were
defective in form in as much as'the plaintiff was ‘suing as agen! without
disclosing his yrincipals aud (2) the suits w‘ere ‘not- competent as the bills
had mnever been dlshonourad and protested. - L SIS A

" Held (1) that the bills were endorsed overto the plamhﬁ by the Bankl
in whose fayour they weré "drawn, so that he was a holder - deriving title
from holders in due coutse, and as, such he was ‘competent fo sue under
section 63 of the Negotlablo Instrumeuts Aet (XXVI oE 1381), .

- Held further (2) that the bills were made payable at Bombay. There.

. iore under sections 134 and 33 of the Act the acceptor became liable at the

maturity ‘of the bills and the suits were not bad becauss the bills had not

been dishonoured and ptotested Section 115 of the Act merely " epacts

hat a bill is not dishonsured until-it has been dishonoured by the drawes

in cnge, of need where such drawee is named in the. bill. , Presentment is

" not nedessary to charge the acceptor. The acceptor is the pnnoxpal debtor
and his liability is independent of the presentment.- - ‘

: The ncceptance having been signed on the copies of the bllls and not
upen "the bills or upon one: of then: parts in accozdance thh sectxon 7 of
tho Act, Lo : .

Held that 8 matemal requu:ement of law had been omltted mtb the
yosult that there was no'valid acceptance, .

~ SECOND appeals from the decrees of R. nght, sttuct J udge
oi Ahmedabad conﬁrmmg the deorees of Vudxla.l T, Pankh Joint

Tt

) * Second Appeals Nos 15, 171, 118 nud 179 of l907.
359185 6"
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1907, Subordmate Judge, i’ original suits Nos( 387 389 and 390, and
— reversmg that in suit No 388 of 1903,

ABDESHIR
SOB:?S.I# The facts of ﬁhe case were as follows -
 Kuosmaz. o0 Khushaldas Gokuldas a shroff in a Bv-anoh of the Bank of

'D“ - Bombay .at Ahmedabad, and one Ardeshlr Sorabsha Moos, &
merchant at Bombay, occupying among.. other positions { that of
agent to Fracxs, Times and. Co., & Lordon Firm of ngarette-
dealers, were personal | f_nends I November 1898 Ardeshlr

~persuaded Khushaldas to give his prmclpals an order . for large
consignments of cigareltes which -were -to be dlEpOsed of. at
Bombay and Ahmedabad. Ardeshir was to look after the sales at
- Bombay and Khushaldas after those im Ahmedabad, ~ Khushale .
das, thelefore, s1gned an indeunt ordering s:xfy ceses, - eaoh of .
50,000 mgarettes to be shippelin tiwelve lots of five eases eaoh
one lot per month. He signed the indent not in his wn' name,
but in that of Chunilal Khushaldas and Co,, Chuiiilal bemg hig:
" son. The payment was to be made- by means: of “drafts. on
Chunilal Khushaldas and Co.; drawn ngainst each eonsxgnment.
The' cigarettes began to- arrive in 1900. Khushaldas accepted
the drafts forwarded to bim by Ardeshir es agent of Fracis,
Times and Co., and the sigarettes were-clesred. - One case was
sent to Ahmedabad ‘and the others were kept for disposal Im -
Bombay., Khushaldas tried to ‘place the cigarettes on the
market at Ahmedabad but, found that they were not dp-to-the

. sample submitted to him by Ardeshir at the inception of the -
agreement and that people would not buy them‘ This -gave rise
to a long vorrespondence between the- two and it gmdually
grew more acrimonious- as fresh consignments arrived; and

* Khushaldas, who had paid the first thrds drafts, finally declined to
feet the others wiich he had acoepted. : Fracis, Times and Co,,

_ consented to cancel about one-third of the contrac and subs
sequently litigation arose between Khushaldas e.nd Ardeshn' in
reference to the draffa. . ' -

) Khushaldas instituted a suit, No. 70 of 1908, against: Ardeshir
in the Court of the Joint Subotdinate J udge of Ahmeda.bad, for
an account alleging that Ardeshir was a partner in the trans.
aotion. Ardeshir denied the ellegation and’ contended, that he _
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. was ackmg mrely a8 the agent of KhuShaldas The Subordi-
nate Judge found that Ardeshir was not the partoer of plaintiff
Khushaldas and he dismissed the suit.

“His deoree.was confirmed
~ on appeal by the District Court. .

Ardeshu' also hrought four au1bs, Nos. 387 388, 889 and 390-

A_o,E 1903, against Khushaldas in the Court of the Joint Subordix
-nate Judge of Ahmedabad’ on drafts which the latfer - had
~accepted. but failed to meet, In suit No. 388 of 1903 the

- acceptance . was endorsed on the -original draft and in the other:
three suits it was endorsed on copies, !
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ln t'hree ou,t of the said four svits the drafts were drawn to.

the Qrder of the Qhartered Bank and in the fourth the draft was
drawn to the order of the Agra Bank, and the latter subsequently
endorsed it to the former. ~On’ all the draff.s Ardeshn' was
entered as the drawee i in cage of need.

leen Khushalda.s declined to meet the bxlls, the Chartered.

‘Bank' made a referenoe to the Lcndon Firm of anels, Times &
Co., and they replied as:follows 1=

-mmonmxhushama.andco SRR ‘
Dear Su‘s, o . '

Wlth reference to. bxlls dmwn upon, thxs \mlentm: in case of need

Mr A. F. Moos writes us that. in order ta enforce -payment it will be. ‘

Decessary for him to take legal action against the indentor, and for this
purpose—so- we are informed—it" will ba necessary for the . Bank to
endorse at least some of the bills' “payable to his order.” So will you
‘ploase instruet your Bombay branch accordingly, and request them to
" afford him any facilities that they . possibly can with a view to.the
olearan¢e of these bills. .- : .

We underatand. that the same iaclhty has beeu granted hlm thh
nefetence,to 3 bill on Mr. Moosabhoy for Re. 300 and, it is with only a view
to geztmg these bills paxd that wa asked for thw concession..

" “We are, &c o
- Fraois, Tl_mgg & Co.

The. Chartered” Bank soted on the suggestion and formally
endorsed the bills to. Ardeshu' ‘which were the basis of his four
smts mentxoned above. ‘ The Subordinate Judge relected his

olsims in suits. Nos. 387 389 and 390 of 1903 whioh were based "

on acceptances made: on aopies of the drafts and awarded. the
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19070 claim in smt No. 388 of 1903, in whmh the acceptanoe was made
or the original draft. - R SN _ -,.‘ g

ARDESHIR
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. Both the partles ha.vmg appealed the Dlstrwt Judge ot
Envemaz- firmed the decrees in thie suits-in which the ' claims - were
A dismissed and réversed- the decres and dismissed the ‘suit in
which' the olaim .was awarded. The District Judge ‘held that'

the plaintiff Ardeshir sued in his capacity as agent for Fracis,
Times & 'Co.; without disclosing his principals, the suits were,
therefore, defective in form. He :further held that the suits were
not competent as the bills had:never been - dishonoured -and

= protested and that the acveptances ‘on the copies of the bllls

were not valid. His reasons were as follows: — - :

~TI find that Moos is 'suing in his capacity as agent for’ Fracls, Tlmes
and Co. ~ If must follow, I think, that his snits are fatally. defective. - Hia:
plaints’ represent him as suing in his own.interest and d¢ nof dxsclose;'
~ his principals’:,so that Khushaldas was unable to raise the defence on the.
merits that he would certamly have raised xf the pnnclpals had appeared :
upon the record. : L _ ’ i o
¥ * & C oK LR S
Passing to the next issue, whether a suit van lie npon a bill:that has
never been formally dishonoured and protested, I state my conclusion
with diffidence. I thlnk that the issue must be found in the negatwe _
Tt is ndmitted that in this casé the- formal procedure contemplated by
the Negctmhle Instruments Act for protestmg the bills has not been
“Followed. - Bection 115 renders it incumbent on the holder of a bill to
refer to the draWee in case of need if such be named tpon it, ‘when the
drawee has refused to dccept to pay the bills; and Chapters VIII and IX
prescnbe the proceduré to be followed thereafter in order to obtain the
certificate called a ‘protest. - Moos’ name appears upon’ all the bills as '
the case of need, but no reference was made to him in that capacity, and
it is ddmitted ' that-the bills were never dishonoured within the méaning
of the Act. - Do-they then afford a causeof action? I think: not. 'Such.
cause can only -arise;” OF to speak more accurately, is only complete, when .
default is made in payment. Section 92 defines that a-bill of exchange
is said to be dlshonoured by non-payment when the acceptor makes
default in payment on being duly required to pay the same ; and section -
116, as I have pointed out, supplements: this, by provndmg that .the bill .
is' not dishonoured until the case of need, if- (here be one, has madee»_
slmllar default. Thus it cannot be. said ‘that default has been made m
payment until both the drawee and the case of need have failed to pay
dnd if no such defauft hus beeﬂ ma.de, where i¥ the caiise of actlon P* The'
Tearned Counsel for Mr; Moos endenvoured to tiet thls by Felérring. to*
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v 8 a cause of actxon under the
i general law of gontract ; but.I cannot find a sufficient answesr here. The
. cause of acuon is certainly not complete uatil payment has been demanded
and has been refused. ' Nor is it easy ‘to fathom the- ob]ect of the legis.
v ‘lature in préscribing s’ process of some length and oucmty before a bill can
bel protested if it is open. to anyone.to- disregard all .the precautlons jro:
. vided and hurry into law Courts the moment the drawes dlsappomts hlm.
I— therefore ﬁnd thls issue in the negatxva. .
T T n . B v; L :-*" . .*
Lastly, as to whether the acceptance upon the copies is not a vahd
acceptance, 1 must certamly follow the opinion expressed by the learned
BSubordinate J udge that it is not. The Negotiable Instruments Act is one
which * reproduces in a statutory form the English Law of Negotiable
Tnstriments with- scarcely any modification (Introduction to Chalmers’
Hdition). One year after it was. passed, the English Law on the .subject
was . codxﬁed by 45 and 46 Vict. c. 61, wherein it is expressly enaoted that
- .the; acceptance mus$ be in writing upon the bill. There can be no doubt
that the meaning of section 7 of the Indian Act is the same, As for thé
evidence . furnished by some commercial gentlemen of Bombay, that it ig
the practlce there, ‘'when the drawee lives up-country, to substitute
acceptauce upon a copy for acceptance upon the original, I can only regard
it as 1rre1evant “The. -practice, if such there be, is not one which the law
" counténances, and the sooner it is abandoned the better. -

The plamtxff preferred second appeals v : .

" Raikes with K. N." Koyaji ‘appeared for the appellant
(plamtlﬁ) -One of the grounds on which the plaintiffs’ cuits
were. dismissed was ‘that as the _plaintiff was an agent of Fracxs,
Times & Go., and as this fact was not ‘disolosed in the pla.mts,
- the defendant was prejudiced in his defence and the suits were

held to- be ¢ fatally detective.” ‘But, in the first pldce, the
A pnnclpal ‘being a resident’ abroad the suits could be brought
thhout dlsclosmg the prmmpal Secondly, as - the bills were

‘endofsed to the plamtlﬁ he could sue in his own independent
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nght as an indorsee, section 32 of the Negotiable Instraments

‘Act.’ “He-was a holder under geotion 6-and under ‘section 53 he
stepped into the shoes of the Bank which was a-“holder in due
oourse’’ under seotion 9. : Thirdly, the défendant was all along
aware of the agenoy and could have raised any defence he liked
‘with'regard td such.agenoy.. Fourthly,-he himself. never raised
the plea of want of knowiedge of the principal. '
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The Be(mnd gronnd o which the smtﬂ were disnissed by
“both. the lower Courts was that.ns the plaintiff, who was a
referee in case of need, was not asked to pay, the defendant was
not liable under section 115 of the Negotiable Instruments Aot:
But seotion 115 has no application here, It only states what

" “dighonour ”.is in cases where there is a drawee in case of aeed;

An_ acoeptor is liable as a prineipal uuder -section 33 of the Aet
and no notice of dishonour to him' is necessary: - -Ha knows

“very well that he has'committed default. It is only where a

drawer or other parties are cought to be held lisble thab noties
of dishonour .is- necessary to be given under see‘len 30 of

) the Act,

- The third g:round on whmh three of the smts ‘were dxsmssed
by the lower Courts was that the acteptance was sighed om
copies of the bills and so did not ‘constitute a legal and valid

: acceptance The defendant signed the exact copies of ths bills

and sent them on for .the purpose of beiig attached to the
orgmals " We submit that such an - acceptance is valm. "The
words of section 7 of the. Negotlable Instruments Act need not
be taken : too literally. Supposing a man wntes his- signature

- on a piece of paper &nd then glues that piece on to the bill, it

would be sufficient signing upon the bill. Similary, a signature

forwarded to be attached to & bill would, we submit, constitute

a signing upon the bxll. _ There is, besides, evidence of a custom
that banks are in the hablt of forwarding copies of bills, instead
of the bills themselves, to people in the mofussil for being sxgned’
by them for acceptance Sueh & oustom ought to be glven

- effect to.

Strangman with Etralal & O'o appeared for the respondent

- (defendant) : :«The bills, were not presented to the a.eceptor,

therefore, under section 64 of the Negetxable Instruments Act
the acoeptor is not liable,

" As to the custom alluded to, the Subordma.te Judge holds xt
.is not provedi ~

* Raikes in-roply »—Seetwn 64 of the Acb makes preseni;ment
neceseury where other parties are sought to be meade liabls

Here the acceptor is the, puncxpal debtor and he is liable mtbout (
any presentment, v
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.“Whatéver the Subordinate Judge may have held with respeot
bo the ‘eustom,  the- Distriot Judge in. sppeal has not found’
~ whether it is ‘proved cor not, thinking it uunecessary. to ‘do so.

‘We_ submit that we .ave :entitled to. have & ﬁndmg on the
questlom ; i :

.- BATCHELOR, J..-—-’.['he appellant in these appeals was the
original plaintiff. -He -sued to recover on certain bills drawn on
the défen’dant‘and endorsed over to the plaintiff, . the defendant

having failed to. pay the bills.- In the first Court three of the
* guits were dismissed on the ground that the. defendant was not
-an *“ aoceptor ’. within the. meaning of the ‘Negotiable Instrue
mounts Aot masmuch as-he had not signed his assent upon the
bills. . In the fourth suit, there being no room for this objection,
‘& decree was made in the plaintifi’s favour.: On appeal to the
District  Judge all- four suits were dmmxssed on the grounds (i)
that the plaintiff was suing as agent for the London firm Messrs,
Fraois, Times & Co., without disclosing his principals so that
" the suits were defeotxve in form, and (ii) that the suits were not
conjpetent as the bills had never been dishonoured and protested.
‘Against these decrees the p]amtxff has- preferred the . present -
appeals, -and the first pomt taken before-us is as to his capacity

to.- sue. - This pomt mugt, ‘we think, be demded in his favour, -
"~ “The bills. were "endorsed over ta lnm by the Banks in whase
*‘favour they wers drawn, so. that he was ‘a holder deriving title
- from the holder in due course; and as such he is eompetent to
sue under gection 53 of the Negotxable Instruments Aot ,

“ Then It was urged that the learned District Judge. was wrong
in holdmg that the suits-were 'ba.d because the bills had not been
dishououred and protested ; and here . again we. think that- the
plamtlff 8 v1ew must be sustamed The bills were mnde payab]e
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in' Bombay, ‘and consequently under -sections 134 and’ 32 of -

.the Act the acceptor became liable'at the maturity of the ‘billg,
Section 115 has no bearing upon this point, but merely enacts
that a bill is not dishonoured until it has been dishonourad by

. the drawee in oase of need where such & drawee is named in the

- bilt Tt was suggested that presentment would be necessary to
charge the aoceptor bat that is clea.rly not so, and section 64
prov1des only that the other partzes—-ze the maker and the
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drawee-—are it liablo to the holder. funless .the.bill: has "been
presented 40 the acceptor. The. acceptor ié the principal debtor,
and his liability is:independent of presentment. .

No other objection bexng suggesued it ‘follows that in’ Appenﬂ
- No, 177, where the plaintiff’s acceptance was™ written" ou the

~original bill, the decree of ‘the lower- appellate - Court :must- be

‘ reversed and the suit decreed with costs throughout. -

In the remaining ‘appeals the aooeptance was wntten on oopxes

 of the bills, and that we think, is fatal to” the plaintiff’s ciuse

Some attempt to escape thls result weis’ ‘made by Mr Raikes but
the language of the Act is toc plain to be mlstaken It isenough

to say that whereas section 7 of the ‘Adt lays down tha.t the

aceeptance shall be’ signed either upon the bill or upon one of its
parte, the plaintiff’s assent was signed only upon coples of the

- bills; and thus a matenal requlrement of the Iaw was omxtted '

with the result that there was uo valid aoaeptanee ,
Fmally it was urged on. behalf of the plamtx& that there lS

 evidence to indicate that some Banks are in the habit of Jor-
. warding for acoeptanee aoples of bxlls mstead of the bﬂ]s

themselves. That. perhaps is so; but oerta.mly ‘there are not

 before us any.materials on which we could accept as proved any
" such custom as the law would reeogmse, .and this suﬁices to

: n 1‘1,9 Appeals Nos. 15, 178 and 17 9 must be d1sxmssed und thp

dlspose of the contention as it arises in these appeals Thaf
being 89, the  further question which would arise upon due .
‘proof of & oustom fulﬁlhng legal requirements in respect of
umversahty, oonetanoy and - so forth—the question® namely,
Whether sitch oustom could overnde the provisions of the Act—
is a pomt upon whlol\, ginee 1t ca.nnot now anse, we must rigidly
qbstam from glvmg any opmmn oL - ..

uppellant must pay the costs of them

i

One appeal allowed dﬂd Mree dzsmmed
o G B R,
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