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1907.  -cent. from 14th September till judgment' and will -be: 'eredited
“Omarzing With the: instalments paid by him with interest from the respec-
MoorcHAND tive dates of payment at 2] per per cent. on. Rs. 1,000 and 24:per
B g B”H © cent., on Ra. 50 till judgment. Defendant to pay plaintiff’s.costs
' g‘g:;_ ‘up.to 25th July 1907 -and the costs. which would.have been
properly inourred in taking a consent decreé on the footing of °

defendant’s letter. As .to all other costs eaeh party must pn.y
their own. 3

© Attorneys for plamtlf‘r‘ —-llessps Oaptam ly deya. o
P Attomeys for defendant —-ll[essrs. O’ngze, L Jnch and me

B.N N

-

 ORIGINAL. CIVIL.

-

Before ‘M. Jumce Davar i

1907. In THE MATIER OF THE TRUSTEE'S AND MORTGAGEES’ POWEBS
September - - © ACT svp- - .
16. _ Ix‘rae 'MATTER OF HORMASJI FRAMJT WARDEN (m:cmsnn),

*  HIRJIBHAI BOMANJI WARDEN anp ANOTHEB 'PETITIDNEBS)

W:ll—-—szt to charitable purpow— Unnecessar_'y ‘and uselecs ob7ect —Oy -pres
. doctrine" Trust . mcapable of “being carried out: af testator's’ death—
- Uiversion of funds to usiful and beneficial purpose— Power of. Codrt. .

© On'the authority of In re Oampde;t Oharitres(t) and of other casos it is
. ¢lear that :when under altered ciroumstances, through lapse “of 'time or
through other causes; it appears to the Court that the chanty pronded by
the donor could not be carried out literally in terms of his directions with
any benefit. whatever to the objects of his. benefaction, the Court ought: not
- to" hesitate  to give its sanction to a scheme which will carry out the charit-
able intentions of the donor to be gathered from the instrument estabhshmg
the charity, as nearly as possible to the ongmal intentions of such donor

" Each case in which an’application is made to divert chanty fnnds into
other chennels cp-pres must necessarily depend upon ity own facts and
clrcumstances and upon the ev1dences adduced before the Court

THE faots of this case appear as set out | in the Judgment
Prm!sl/a for the petltwners. .

M (1881) 18 Ch.'D. 310.-
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Razlre.s (Actmg Advocate-Geneml) in- person as’ Advocate-
;General : :

S

- DavaRr, J.:—Hormasji Framji Warden--a Parsi ‘merchant_of

- Bombay —died on the 25th of July 1885 having, previcus to- his -

death, executed his will on the 11th of Novermber 1880. By his
will the testator, after ‘giving certain legacies, eto., provides as
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follows :— My executors ard trustees for the time being of this -

my will shall, if I have not done so myself in my lifetime,
purchase an eligible and commodious site either at Girgaum or
Grant Road- without the Fort of Bombay, and shall ‘érect a
- building - and found thereon a /large commodious and comforts
able Hall or apartment for' the purposes. and uses of. Parsis
professing Zoroastrian Faith and shall.name and style the same
(after the name of my venerable deceased .father Framji
Bomanji Warden) ‘The Framjl Warden Hall’.”  For the
“purpose of building the Hall ~ and providing for it suitable
" furniture and utensils the testator ‘sets apart a sum of Rs. 55,000
He provides & further sum of Rs. 10,000 for the upkeep and
maintenarice: of the Hall. After ‘the executors and -trustees
obtained probate of the will they 1nvested a - sum of Rs. 55,000
and another sum of Ra. 10,000 in 3% per cent. Government Loan
Notes and deposited the Paper in the Bank of Bombay for’ safe
cvstody. The account of the first” sum was headed “ Framji
Warden Hall Fund” and of the second sum was headed
“ Framji Hall Maintenance Fund.” The . reason for . their
doing so as given in their petition - presented to the late: ‘Mr.
Justice Tyabji on the 8th of October 1904 is that they found that
the'sum directed to be spent in building the Hall was found to
be * wholly inadequate.” In 1900 the trustees say they. found
a suitable piece of land at Grant Road measuring 4,500 square
" yards and this land they purchased -for Rs. 6130
done 15 years after the testator’s death, duri g

This was

funds were considerably augmented by acofmulation of interest, -

- As - the plot. was larger than was. required for the Hall and as

they got a good offer for a portion thereof "they presented ‘the
petition I haye referred to above and obtained the -permission

.of the Court to sell 950 square yards at the rate of Rs. 18 per
B 2136—2 ' _ .
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equare yard. Later on they sold a small strip ofland admeasunng
67 square yards at the rate of Rs. 81a square yord. The present
trustees  now stand possessed of - the remaining plot: which
measures 3,600 square yards approximately and is valued at the

. marree or. rate of over Rs, 30 a square yard. After deducting the price of

the land that was purchased and adding the price of the portion
of the land sold and the accumulated interest,- the . amount to the
credit of the * Framji Warden Hall Fund” at present is about
Rs. 48,600 and “The Framji Hall Maintenance Fund” with

" acoumulated interest now amounts to about -Rs, 19 500, The

cost estimated of building a large commodious and comfortable
Hall is somewhere between ninety thousand and a lakh of rupees.

- The only fund available for building a Hall is Rs. 48,500,

On the 2nd of February 1907 the present trustees pre‘!ented‘ '
a petition to me in Chambers asking me to give my sanction to_
lease out the land to & Theatrical Company for eight years at.
Rs. 200 per month to enable the proprietor of the Company to
erect a temporary theatre thereon, The trustees hoped that ut

‘the end of the eight years by the accumulation of inteiest_ on
‘the funds in their hands and the rent which they would. recover

" they would be able to provide a Hall such as the testater con:

tomplated.” Twenty-two years had elapsed between the date
of the testator’s death and this petition, and I was asked'to
accord my sanction to a soheme which would postpone gmnv
effect to tho testator’s wishes for another e1ght years. ‘The
proposed scheme did not recommend itself to me and I referred
the matter to the Advocate-General asking him to favour the
Court. with his views and also asked the trustees.of the Parsi

Panchayet Properties and Funds to give me the benefit of their -

opinion as to the best means of carrying out the - testator’s ‘
wishes, When the matter came on again before me on the 23rd -

of March 1907 it was noticed that the Secretary to the Trustees
of the Parsi Panchayet Funds in his letter-stated’ that the
trustees were of opinion that there were more Halls of the kind

- contemplated by the testator then the Parsi community required

and deprecated the idea of providing another Hall, whereas he

‘pointed out there were other requirements of the community .-

) such as hospitals, dispensaries, residences for. the poor of the o
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eommumty whwh were very badly required by the Parsi '1g07.
commumty I made no secret. of my own view that a Hall 77—
a8t
Cin add1t10n to those ealready  existing would be a superﬂmty Framsr .
f and Mr, Inveranty, who appeared for the petitioners, ‘was also '}‘;‘ DEX,
- of opinion that if practicable, the charity land and funds - ought MATTER W’-‘
- to- be ‘more beneficially utilised. He. asked for tima to consult . ’
his.clients and communicate with the Advocate-General on the
subject . and I allowed..the matter to stand over. = After the
ad] ournment the matter appears to have been place& ‘before the
" Advocste-General; Mr. Basil Scott. On the 9th of April 1907
ho - wrote to the attorneys of the petitioners thatin his opinion
- the present case was not one in which primd facié the application
- of the dootrine cy-pres was called for. He goes on to say that he
ig not in a position to judge whether a Hall such as_ was con.
templated by - the settlor would be ussless for the purposes of the
Parsi community.  He further says that in such matters it is
for the Court to decide whether a case has arisen for the
“application of the dvctrine of ey-pres or not and then he is good
enough to remark that noone could be in a better position than
’ this Court to come to a conolusion upon the -point whloh is
ukely. to -give - satisfaction to the Parsi community: The
Advocate.General concludes by saying that he would effer no
opposition - if this Court ‘oonsidered that the funds should ‘be
‘applied cy-pres. The trustees, after ascertaining  that there
. would be no opposition from the Advocate-General, put-them«
_ selves_ in ‘communication -with the Secretary of the proposed
Parsi General Hospital and aftersome negotiatious the Committee
of the Hospital agreed to accept the Charity Funds-and - utilise
“them in building and founding an Operation Hall to be called
‘the Framji Warden Operation Hall for Parsis on oertain terms
and conditions which have proved acceptable to the trustees.
They have set forth the whole "of the scheme in the first
- petltloner s affidavit, afirmed on the 18th of July 1907, to which
affidavit is also annexed a copy of the Advocate-General’s lettér
to which I have referred above. On the_ application being made
tome in Chambers to sanction. this scheme I adjourned the
matter iuto Court for the purpose of recording evidence and I .
direoted copy of the first petitioner’s affidavit to be - furnished

-
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to the presenf Actmg Advocate General 1nv1tmg hxm to. asslst
the Court by- favouring me with his views when, the matter
should come on for argumeut, . On the 10th of August. evidence
was tuken and on the 12th of August I have recorded my
findings jdh,,the,evidenoe.’ " (See my Note Book' No.. 7 -of 1907,

page..149.) - The' witnesses examined befors me were .men.

who represented the views of all sections of the Parsi Cemmunity

-and had exceptional opportunities of knowing the wants and

'wishes of the community. . Their evidence left no doubt in my
mind that since the death of the testator the atccommodation for
the "performance: of .marriages and- Navjotes, and - holding
festivities on auspicious occasions or in connection .with religious |

' ceremonies such as Jasans and Ghambers which had existed at

the time he made his will and before be died has-been consider-
ably. eularged 1mproved and added to and -now:the Parsi com-

- munity have already.more Halls and places of the’ kmd coritem-

plated - by :the - testator than “the Paisis. required. :’ All the

-witnesses were - unanimously - of opinion. . that another -Hall

would be * wseless’’ to the coramunity and that moneys .expepded .

-in erecting another such. Hall would be moneys . wholly . wasted

and thrown -away. The witnesses were also of opinion -that

-8 General ;Hospital - for the . exclusive use of the Parsis «was

a great want in.the community, and I found oun the. evidence

) that  the diversion :of, fthese charitable funds would mat‘eriall.y‘

helpthe proposed Hospital for which. very neerly ten -lackhs are -
collected from:or promised -by thé members of the Parsi gom«

_munity. -, Another thing which appeared ebundantly clear from

the facts placed "before me i§ that-aHall such as the testator
contemplated could not pbssibly be’ built for anotheér ten years
and if the. vaeaut land is ‘not le! for those years'it would take

ten - more.- years before . the trustees. ~would ‘have: enough acou-

mulation in their hands to build the Hall. - The contents of the
Advocate-General’s letter raised doubfs.in'my mind and " although
fully sympathising - with the desire.of.the trustees and. peti-
tioners- to divert. ths - charitable property and. funds- to:some
purpose that would be. both useful and beneficial to the com-
munity of. the testator.I was most anxious fo;do~ nothing. that

" was not permitted by law and which might be “a ‘bad . precedent

\
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“in-the. future: Those considerations actuated me in inviting
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- Mr. Raikes, the present "Acting Advocate-General, to assist me Homusu
at the argument of the application although Mr. Scott hal Frauir.

signified that he would oﬁer no opposmon, and he. was good T

ARDEN,
N. THE

.v;enough to a.ppear before me on the 24th of August last” without MATTEROF.

"mcurnng any costs and assisted me by plaomg before me his
“views on the subJect and I feel indebted to him for thls assistance,

_ "The Aocting- Advocate-General without desmng to take. up
any attitude of hostility ageinst the application of the- ‘trustees,
contended that the cy-pres doctrme could only be reso:;ted to
-When it was found impossible to carry. out the original dlrectlons
of the testator. that as long as it was possf’k to give effect. to the
wishes of . the testator the Court ought not to allow the charitable
funds to.be diverted 1uto auother channel -~ and so long as the
‘charity directed by the will could be carried out the Court will
insist that it should be so carried out and will not allow execu-
tors and trustees to say that the oharity funds would be so ‘much
more. benefioially utilised .in -establiching: some: charity other
than » that mentioned in the will of their testator. In support
of theke propositions the Advocate-Geeneral has relied on three-
cases .and it would be desirable to discuss them before prooeed-
ing further - Taking them in.order of their dates the first of
them.is the case of Atforney-General v. The . Earl of Maus-
feld (1) decided in.1826, The. point decided in this case was
that where a echocl ought, under the instrument . establishing .it, .
to have been a Grammar School for instruction. in classics the
trustees would not be permitted to convert it into a sehool for.
teaching  merely - English wiiting and . arithmetio . ‘Lhe report

of the case is & very long one and I have carefully gone through

it. ‘I'he passage relied on by the Advocate-General.is at page.
520 and forms part of the observations of.the. Lord Ohapoellor,

Lerd Eldon. "He rays:— -

*“But, in giving my ]udgment I have no r1ght to look at the

propositions, on the one side or the other, as ploposztmns, one‘
of which promises to be more useful to the pubho than the other,
because this .Court has no. Junm.wtlon to substxtute -8 better

~

(}) (1846) 2 Russ. 601.;
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“ proposition for a less useful one, but is bound to carry mto . eXe-

ontmn the trusts of the property, as it finds those trusts to exmt.”

To understand the true meaning and 1mport of thls paseage
I think it is necessary to read it in the light of and in- .conjunc-
tion with the previous observations of the Lord Chancellor
whmh appear at page 514 of the report There he says : =

~ “There have been a greab many casos in thxs Lourt undoubt-
edly, in which when the particular things prescribed -to be: done.
could no longer be carried into effect, a change has beén made;

'—a change approaching as nearly as might be, in what can

- be executed to that which can no lomger be executed; and

such change has been sanctioned by the Court; but if the

'!orlgmal trusts are as capable of being ewecuted. as this day - as

at -the Mme of their original creation, the only- questmn i8y

* whether there was authonty to change the nature ‘of the

tl‘llst?” '\“/ . o . ‘ L. .s«:‘ R

Tn eonneetmn W1th th1s cage the only observatmn that need '
be made at present -is that. the original trust created by the
will of Hormasji Framji Warden was wholly incapable of being
carried out ‘at the time of the death of testator as it is at this
date - twenty-two years after his death. With the sum’ of
Rs. 55,000 the trustees were utterly unable to acquire a piece of -

' le,nd aiid build thereon a Hall as they are now unable to- build -

g large commedious and comfortable Hall” on the land they
have acquired with the sum of only Rs. 48,500 which is ‘now at

 their disposal for the purpose of building a Hall. At the end of

another eight or ten years they say they may be able to build

. Hall i they conld succeed in letting the vacant land to s0me

one. If they cannot get a tenant then twenty more years must
elapse before they can carry out the testator’s original mtentlon .

The next case, oited by the Advocate-General, s that of
Altorney-General v. Boucherett (1) decided in 1858, I do not
think this- case throws any very useful light on the questxon

now before me. It.seems that the settlor of the charity in

question in' the case by his-will directed - that -Sir:' Edward '

- (1) (1858) 25 Beav. 116.
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--Aschough and his heirs for ever should be * Feoffees in trust and - 1907

" patrons and protectors of the school” which was the object of m;

- the charity . established by the will, The Attarney-General Framar

"~ filed. - an information against the defendant .who claimed: to I;lﬁ:: '
“be the- hen‘-at law of Sir Edward Aschough and as such acted ag MATTRR OF. B
* the visitor and patron of the school—alleging that he was not
the héir-at-law and praying that new trustees may be appointed

~and a scheme may he framed. It appears to have been argued
before the Court that the charity would be more ¢ffectually and -
benefioially administered if new trustees were appointed aiida
scheme framed and the observations of the Master of Rolls ‘are |
all -directed against the suggestion that the charity should be.
administered by new trustees under a scheme and not. by the
heir-at-law of Sir Edward Aschough even though - the defendant
be such heir. The Master of Rolls in-bis judgment.says at
page 119 :=*“If, therefore, a founder of a charity direots that the
heirs of a certain person shall be the trustees to ‘administer the

' charity, solong as they perform the trusts properly, this Court
cannot mterfere with thew diseretion in that matter.”

v The Master of‘ the Rolls undoubtedly does observe- “ that. the
Court cannot modify an existing trust;’” but it must be.re-
membered that in this oase there was no. question whatever
of the original trusts being carried out and given effect to. In
fact the trusts were carried out, the school was established, and
no question whatever arose as to the application of the cy-pres
. doctrine and the only question was whether the Court could-
disregard the testator’s express directions as fo the. manage.
ment of the trust™and .appoint new trustees in the place of
“those uppomted by the-will. The Master of the Rolls when he
speaks of modifying a trust merely refers to a.cbange in its
_management, As T said before thxs case throws no lnght on

he question now before me. R O

 The.last oase referred to by the Advooate-Geneml is the case
of Philpott v. St. George’s Hospilal ) decided in 1859, This case.
and the case: oE Re Ashion’s (}hamty @), immediately followmg

m (1889) 27 Beav. 107. (2) (1859) 27 Beav. 1.
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" Yeoy. it, ave very instructive. The Master" of “the" Rolls, Sir,John
HomsAsst Romilly, having. come “to  what in ~his own' words - *would
 FraMmyr  primd facis appear to be opposite conclusions in the two cases”
. WARDEN, ) o . N Ly
Ixrag  proceeds to explain the principles which in his’ opinion regulated
'MATTER OF. gngos of this-description. In the first of these ‘céises -4 “charity
was founded for alms-houses for poor, men and women reduced
by sickness, misfortune. or infirmity. A scheme.was framed for
founding the alms-houses-but the Attorney-General desired that
an institution in the nature of a hospital should be attached to
them. To this the frustees made an’objection 'and the Master
of the Rolls refused to sanction what appeared to him not to be
warranted by the will of the testator. Inm the following case'—
Re Ashton’s Charity—a testatrix made pm&isiou for six alms.
.women and for other charitable objects and she gave the’ residue
of the income to; the six alms-women. The income increased very
grea.tly and the question was whether the surplus income" -should
be given to the six alms-women—or _whether it should go to the
other charitable objects mentioned in the will or Whe‘oher the,
surplus income should be diverted in ‘establishing-some other -
charity. After directing that a sum of six pounds per annum
should be giveiz'to each one’ of the six alms-women and:after
giving other directions and mwaking other dispositions -towards _
- charity. the festatrix willed that ¢ the rémainder. of the rents
and profits of the said farm lands and premises should' be yearly
divided and’ dlstrlbuted unto and amongst the six alms-women -
in the six alms-hoyuses by her built at  Dunstable.”: - ThHe Court
held that the slms-women were not - entitled - to ‘the ‘sarplus -
income: as ths effect-would be to defeat the intention;of the tes- -
tatrix by making them cease to be alms-women: It was also held
that the-other objeots of charity = were not also’ éntitled . to the.
surplis income but that it was applicable to charity generally..
" and finally it. was ‘decided that the foundation of a school wasa --
proper objeot to which the surplus income could be: apphed In:
laymg down the principles on which the Court acts in regula.t-
. ing’ the- apphoatlon of charity funds- the -Master ‘of the Rolls-
states that the Court wzll resort to- the ay-press dootrine « where
a fund - is ngen for- a particular. object - which entcrely f(uls”
where the & ckanty fads for want of objects »

»
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There is nothlng in these oases which in any “way is

gmoonmstent _w1§h the other authorities which I now - pro-
* pose -to -consider .as .to the - application of ey-pres doc-
 trine to. -charities established by a will except- perhaps: that in
‘more modern times the rules laid down in the older cases are a
-little more relazed and the Courts entertained ,apphcatzons for
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‘ the use of powers of the Court under the: cy-pres doctrine in a
- more liberal spirit. With the arguments addressed to me by

_the Advocate-General I agree in the main except that perbaps
he puts his. ease too high when- he says that the" Court ought
not to resort to the doctrine umless the Court is satisfied
that it has become émpossible to carry out the original object
of the testator, If the word fmpossible is to be construed in its

narrowest’ sense and if by impossible is meant to convey the -

impression that the carrying out the original object of the
testator is mot physically possible under ali conceivable ciroum-
-stances and if it is sought to be argued that then alone the aid
of the ¢y-pres doctrine should be invoked, then I am afraid I am
not in sccord with his views. In cases.where the word impos-
‘sible is used I think it is used in its mose extended meaning.
Impossible does not in all cases mean that which it is not

physically posgible to do In Murray’s New English Dictionary .

based on historical principles, the word is defined as some-
> thing ¢ that cannob be in esisting or specified ecircumstances,”

_as -something “having no possible or real. value,” and as
P y .

somethmg B utterly unsuitable or impracticable.”

A study - of modern text-books dealing with the- suk]eot

v'of. the application of cy-pres doctrine to charitable trust -

and of the cases decided in more modern times both by the
English Courts and our Courts in Bombay leads to a clear
conclusion that the word ¢ 1mposs1ble, wherever it is used in
deference to the older authorities, is used in the more extended
sense as shown above :

The questlons for’ my consideration are \mder what circum-
-stances will the Court give its sanotion to the trusteesofa
* charity authorising them to divert the funds: of the charity -to

objects other than those mentxoned by the founder of the ohanty
B 2135—3 ) RN
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and whether those cu'eumstances have arisen’ in . the present
case. - The matter before me is.one of .considerable * importance
and interest.and I propose to consider the law on the subject as’
‘it is laid below in authoritative text-books. and .as "expounded
in. cases . decided by the English. Courts-and our Courts. in.

Bomba.y
To ,begm 'wi,th, let mo turn to a bobk.vrhitrh thOIrgh olementary
is not the less reliable therefore,—I mean Snell’s Principles o

- of ‘Bquity. At page 96 (l3th ed\tron) I find 11; stated as".

‘ follows

L. Where the lrteral execution of o specrﬁo ohantable trust
either orrgma!ly is or aiterwards becomes . mezpedteut or.

. smpracticable, the Court " will execute the trust eyspres” 1t

_w1ll be mnoticed that the words used are * mexpedlent” 'oxv-
1mpractrcable and not “ *mposmble ‘

In Ashburner 8 Pnnoxp[es of Eqmty at page 156 the sub]eo(: 2
i spoken of a8 under :—

“Where a gift to- ohanty eannot be carried out in the manner
and form intended by the domor, the gift does not necessa,nly:
fail . . . .. bat if the Court can ocollect from them an -

; overr1d1ng general charitable 1ntent10n, the trust property W111 be

apphed to some charitable purpose

Here agam there is no indication t}rat the 6rigiﬁal bbjéét of -

. the charity must become impossible of performance ~before the

doctrine of cy-pres is ealled in .aid of charity. All that is .
necessary is that the Court should be satisfied that the original
object cannot be eamed out in the manner and form mtended
by tbe donor :

In Tudor’s Chantable Trusts (4th edltlon) in Chapter v, sectron
5,this sub]ect is exhaustwely treated. At page 141 it is said that
the cy-pres doctrine would be applied in execuuon of a charit~

~able trust if “the objects’ which are. named are incapsble of
. being . effocted; ” and at page 142: “The application’ of the -

¢y-pres principle is.also required where the object named oannot :

~ be oarried out.”
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This sub]eot is also deult Wlth in Story’s Eqmty J unsprudenoe
gAt :page 801 of the second Enghsh edition it is stated:—- /-

“* Where'a- charityis so given 'that there can be' o ob]ects,
fthe Court- will order a new scheme to execute it :, . ‘and
~ ‘when the specified objeots cease to exist, the Court will remodel

the charity.” At page 809 the learned author while dlsc"sqmg
his subject sa.ys - : :

- “How Oourts of Equity eould arrive at any such oonolumon,

225

,'1907‘
Homnsu
FraMJt -
WARVEN,
‘InTHE -~

MATTER OF-

“it is not easy to perceive, unless, indeed, where the nature of the

gift necessarily led to the conclusion, that the objeot specified
was a favourite, though not an exclusive, object of the donor.”. .

8o far as tﬁe English Courts are concerned there seems to be

no dearth of decided cases. Most of the cases, however, are cases

between the Attorney-General on the one hand and heirs-at-law or
next-of-kin of the testator on the other, and the contest has always
“arisen in those cascs by the contention of the latter that by
reason of the charity having failed either by failure or want of
" objects or by the object being against law or incapable of being
‘carried out the funds went back to the festator’s estate. Amongst
the older Cases the ocase of Moggridge v. Thackwell, 0> decided

~in 1802, is a case of great authority, > The Lord Ohancellor,'

Lord Eldon, in a very elaborate and intecesting” ]udgmeut
discusses the older authorities and says at page 69 :— .

~« T have no ‘doubt, that cases much older than those I shall

‘cite. may be found; all. of which appear to prove, that if the

testator has ma,mfested a general intention to give to char:ty,’

the failure of the particular mode, in which tho cha.nty is to be
‘eﬁectuated shall not destroy the charity ; but, if the substantial
intention is oha.ntv, the law will substitute another . mode.of
devoting the property to charitable purposes, though the formal
intention as to the mode cannot be accompliched.”

" In no case so far as I have been able to asoortdin has this
proposition been doubted and dissented from but in subsequent
cases the Courts have, if anything, given the most liberal con-

struction to the exposition of the law laid downv by Lord Eldon:

{1) (1802) 7 Ves. Jun, 36.



226 - o EKHEINDIAN LA“TREPORTS [VOI;XXXH

T

1907. ' as the result of h1s consxdemtlon of all the then ex1stmg autho- :
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of preeedents much agamst my mclmatmn

In the ocase of Mills v. Farmer® the testator dn'ected that s

. the residue of his «personal estate should be d1vxded for certain.
charituble- purposes menhoned by -him- ‘and’ for - certain cthm

cbaritable purposes which he intended to- mentmn later on. : He

- made & codicil, mentioned ‘therein no ‘other charitable purpose

end gubsequently died never havwg indicated what other charit-

able purposes he had in his mind. -The Court held that this was. -
a disposition of the .residue- in iavour of charity “to be- carried

nto execution by the Court and further held that the 00urt in -
executing the trust for ehanty wxll have'. mgaid to th' olyec(s

particularly pomted out by the testator, : .

" Another ocase of great mteresh and 1mportanee 1s,the oase
of Ironmongers’ Company V. Attorney-General'® ; < Tt aT0se
out -of a will made in 1728, Legal. proeeedmgs commenced :
in 1833 and did not end till 1844 when tho case was finally
decided by the House of Lords. The ocase, -is. reported in -
its various stages first in 2 Mylne- and Kcen’s l{eports, p. 576
then in 2 Craig & Phillips’ Reports at 208 and finally in 10
© Clark and E‘mnellys Reports, p. 908. The progreéss “of this case
through its various stages is -most instructive rea.dmg Tho

" testator in this case gave the -income of the residue ‘of~ his estato
upon trust {o use a moiety - thereof ¢ for .the - redempthn of
Britrish Slaves in Turkey or Barbary ”—and a quarter of the
income “in ostublishing- .charity schools in the city and- suburbs
of London where education is according to Church of’ England.”.
"The remaining one-fourth of the income he gave to the Corpora- .
tion of Iron Mongers upon certain trusts set ‘outin the will.
The moiety of the income set apart for” the redemptlon of Bntxeh;:
Blaves in' Turkey and Barbary. accumulated for many': | years
there bemg no’ British Slaves to .redeem anl eventually tha_

) (4816) 1 Mer. 66 at p. 99 d ® (1844) 1Ic 01 &Fm eos’ '
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":'mat‘;téf eétﬁe‘ Lefore the Cuurts as to how that- moiety. of income

.was to be utilised; -The House of Lords ﬁnally sanctioned a 3, mu“""‘

-scheme whereby after setting aside a small portion. of the funds
for” the future- redemption ‘of British Slaves if there should be
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to be utilised in estabhshmg charity schools in England and
~Wales .where education ‘was according to the Church-of Dngland
‘The" decisionof the case in the House of Lords is most useful
~as a guide to the Courts as to where the Court should look’ and
.what - the - Court should- look to in ascertaining the testator’s
-charitable intentions and objects and to what objects the funds

devoted to & ‘charity which has failed for want of objects should

be dlvprted The Lord Chancellor Lord Lyndhurst (a.t page 927
.10 Clark and Finnelly) says:—°

o “Let. us see what the tendency of his (testator ’s) ouantable
inclination was; how it manifested itself.- When you find how
it manifested itself in disposing of his property, dispose of the

",chanty, the object of which has failed, in a way correspondmg '

7W1th that manifestation.”” * -

;-

‘Referring to the scheme to d1vert the funds for redemption of' .
slaves into estabhshmg Oh&nty Sehools——Lord Oampbell at paoe

929 says t—

% Now I think that that is, if cy-pres, at an immense d1stunoe
 from the objeot that has failed ; but still I think it would be by
~no means for the benefit of the charity to reverse this decree,”

-"Lhe next question that was discussed was whether the ohanty
' schools should be restricted to the area “oity and suburbs of
London ” which the testator had indicated for the schools which
he directed to be established by his will or whether the area

for the schools to be established from the funds belonging to™

‘the charity that had failed should be more extended. The Lord
vbhaucellor at page 938 says on this subject :

- ¢t is cbvious that one of the testator’s great ob]eots was edu.

. cation, "We substitute something in lieu of the object which has
“failed, - There was no limit of that to place; . . . . though we
limit it*to the Church of England, because it is clear he intended

‘that eduecation should be acco;dmg to the prmclples of that

“chureh.”. . o , e
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That the Cnurts have not always msvsted on’ bemg eatxsﬁe& ~

———

“Hommasit that the original charity has become lmpossnble of - perform.
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ance before the funds could be diverted. into other channels by
_the application of the ey-pres dootrine appears : clearly -from
- yet another case of The Bishop of Hereford v, AdamsV; In that
‘case the' Court had before it a will which gave & bequest ‘in
trust for the poor inhabitants of several parishes. . ... .-to:be
applied either in money, provision, physic.or clothe as:the
trustees think fit. . The fund being very considerable portion of it
was on the application of c¢y-pres dootrine used for -objects:and
purposes nof. expressly pointed out by the will such- as instme--
tion and apprenticing of children. - The testator’s daughter Lady
Twysden claimed that all the surplus income of the ohantable
fund that may remain over after the oharitable obJeots ‘mention-
ed in the will were fully carried out should be paid over to her -
The Lord Chancellor speakmg of Lady Twysden 8 elaxm says at -
paged29— A : G :

. “Asto giving the surplus to her, in the present state” of the
record it is impossible. . . . . Her claim must be on  the ground,

. that the object aimed at is impracticable in fact, ‘or, which

is the same thing, in law; and, that, the 'p’roperty being un-
disposed of, she is entitled as next of kin.”. . ... .“Lady
Twysden would have more to do, to get at- the surplus, than

. to say, it could not be practically applied. . . It her

claim was grounded -not- upon the zmpractwabzlsly, but upon
the ¢mpolicy, of the object, there will be much more dxfﬁculty
before she gets rid of the cy-pres doctrine.” 2o

‘The fund being more o than suﬂi(nent for the omgmal ohant- "

ablo purposes mentioned in the will, the Court sanctioned, in-

‘the end, & scheme whereby the. surplus funds were directed: to-
other.o'bjects such’ as- instruction and apprenticing of - children
---Lord Eldon being of opinion that application of . the surplus
funds in the proposed scheme being * agreeable to the ‘true_ con-
struction of the testator’s will.” It is quite clear from a perusal

of -tkis judgment that the Court will call in the assistance of the

_Cyaptes . dootrme when 1t finds -that the attammen" of ‘the

). (I802\ 7 Ves Jun 3"4
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v orlgmal obJeots is « 1mpraohcable tn fact ? or. where it would be
: omnolztw to carry out the original object literally.,

. The -cases cited by the Advocate-General a.ndihe cases dis-
_cussed by me above are more or less ancient cases. .In-saying
this:I have not the least desire to minimise their importance.
They- are valuable guides to the Court considering the same
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question which was before the Courts” deciding these ocases, .

There are many cases on the same subject in more modern times
but 1 do -not propose to discuss any of the English- cases
decidel in times more recent except one case because that one
is resognised as the leading case on the subject and its import-
ance and authority is never ;doubted or disputed in any Court.
"The ecase I-refer: to is In re Campden Charities. . V) This case
is incorporated in Brett’s Leading Cases in Modern Equity as

a leading case on the subject of the application of cy- pres doctrine,
Tudor in referring to the judgment of the Master of the Rolls
_in this case says at page 214 (4th edltlon) -

. «The Judgment of the Jessel M. R. in this case is so impor-
" tant and valuable that no a.pology is requlred for- quoting it at
length.” . ,

Before the Court of Apoeal ‘dns case was moct elaborately
'argued " The judgment of Sir George Jossel reversing the
decision of Vice Chancellor Hall is a most lucid and masterly ex-
position of the principles which ought to govern the Court in
‘deciding questions of .the application of the doetrine of cy-pres,
. The Court had before it certain charities estahlished under the
‘respective wills of Viscount and Viscountess Oampden made in

the years ‘1620 and 1613 and another charity oalled ¢ Crom-

well’s Gift” ascribed by tradition to Oliver Cromwell. The
charities were “originally directed to be applied *towards the
" better relief of the most poor and needy people of good life and
conversation in the Parish of Kenington ' and towards *appren-
tieing one poor boy or more of the Parish ” :
The income of ‘the lands devoted to the oharities moreused

'enormously and the Cha.uty ‘Qomraissioners framed a scheme

upproprxa.tlng the imcome to the followmg purposes ;—

(1) ‘i"he relief of poor and deservmg objeots of the Parish m'"

oase of sudden acoident, sickness or distress; -
: ' ) (1881) 18 C. H. D. 310.
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(2) Subsunptmns to drspensenes and hospxtals i the Pansh
(3) Annuities for deserving and neceesntous persons, e

(4) Advancement of the edueat:on of chlldren attendmg
elementary schools ; S .

(5) Premiums for apprentweshrps and outﬁts for poor ‘boys
of the Parish ; o . o T

(6) Pa.yments to encourage the contmuanee of scholars at
public elementary schools above the age of eleven yea.rs 5O
(7) Exhibitions at higker places of education; and

(8) Prov1d1ng leefures and elementary elasses

I’ower was" also given by the scheme to make paymeuts

"'for the instructious of deaf and dumb - children; Some of the

‘Parishioners * objected to the d1ver51on -of the runds for

"edueational purposes. :

’[‘he Court of Appeal overruhng the deersron of Vrce Ohancel- :
lor Hall sanetloned the scheme. ‘

The Parishioners had omgmally pet1t10ned for an altera.txon_

‘of the seheme framed by the Charity Commissioners on the .
_grounds first, that the scheme "diverted to educational purposes

~ a large portion of the income ‘which ‘was ongmally given for -

and had - always been devoted to elemosynary obJeots, aud,
seeondly, “that there was wo luck of the aeservmg objsets of the

vchamty ready to take under the old mode of applying the in- .

come. It was argued that the scheme varied the nature of the

charity which was only permrssrble where it was clear that the

_original ~ purpose of the founders could not be aitained or
i.earrred out and that_that”was not so in the case_before the Court,

) Y . : R B T R
~ It is ‘a noteworthy circumstance that in this - case it was
never argued that the original mode of expending the charit-
able fands had become impossible or that the charity had failed

for want of objects. The Master of the Rolls in the eourse of
- his. ]udgment in the Court of Appeal observes at pege 324 - -: ‘:.f;

K The whole of the circumistances of the plaoe have ehanged Ve
Habits of society have changed, and - not ‘only men’s ideas have
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' ,onanged bub men’s- praetxces have changed; and ‘in consequenee
~of the ohang,e of ideas there has been a charige of legislation ;
- laws have become obsvlete or -have been absolutely:répesaled,
~-and habits have become obsolete and have fallen into disuse which
“were prevalent at the: times when these wills Were made. The
_change, indeed, has become 8o great in the ecase that we .are
- conmdermg, that it is eminently a case for the application

81
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‘of the cy-prgs doctnne, 1f there is nothmg to preveut its

apphcatlon

In another place the Master of the Rolls says in h1s Judameut )

at page 828 :— :
- In the first place, the scheme is. made in pursuance of whaf;
is. commonly known as the cy-pres doctrine, and, in cases like

this, it is applied where, from lapse of time and ohange of eir- -

" oumstances, ¢ i no longer possible beneficially to apply the property
left by the founder or domor in the exact way in which he has

. directed it to be applied, but it can only be apphed beneﬁcmlly to -

 similar purposes by different means.’ ,
*  In yet another pxace in his ]udgment the Master of the Rolls
E says at page 327 :— :

e Ought we, s1tt1ng here s1mply to 1nterpret the law, to hold our.
selves bound by the words of the will to distribute this large sum

of toney in doles in this fashion ? I think we ought not. As I - -

-said before, we must consider not only the change in amount; but
-~ the change in circumstances.” -

In the course of the discussion before me T drew the Advocate-
General’s attention to this case and to some of the passages I
" have referred to above. The learned Counsel was not able to point
to any. more recent cases where the correctness of the principles
enunciated in the judgment of the Master of the Rolls have been
doubted. It seems to me clear from this case as well as from
the other cases that where under altered ciroumstances, through
" lapse of time or through other causes, it appears to the Court

‘that the charxty provided by the donor could not be carried.ou; -

literally -in terms of his directions with any benefit whatever to
the objeots of his benefaction the Court ought not to_hesiiate

to give its sanotwn to a soheme whxch will carry out the :

. m21si—t
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charitable intentions of the. donor to’ be gathered from the

instrument establishing the chenty, ‘a8 nearly as poss1ble to the
ongmal mtentmns of such donor ’

' There aie not many reported Indmn cuses o0 the sub]eot but
the cage of Magor .of Lyons. V.. Ad:ocu{e G‘eneral of Bengal (13
isa leadmg Indian case on the subject. The Mayor of Liyons a.s

- one’ of the residuary legatees apphed for a share in achanty '

estabhshed for the release of prisoners™in "Caleuita whleh bad °
failed for want of. ob]eets "The residue: of the es' ate was in
this mstance bequeathed to other charities and it was, amongst

- other things contended 'that there was no necesslty “for the

application of the cy-pres doctrine as to the chamty ‘that
failed when' the residue of the {estator’s - estate- was bequeathed
to other charities. The Caleutta High Court held “that the seid
charitable gift was an absolute charitable gift capable of being"
applied ¢j-pres’;-and- that the pétitioner, as one of the residuary
legatees under the will, was not entitled to any of the fund®
appropriated to that® gift.” The Privy Couneil uphe]d the}

- decision of the Qaleutta High Court holding that the cy-pres

dootrine is not invariably displaced when the reslddary bequest is
to charity. In delivericg the judgment of the Prlvy Couneil
Sir Montague . Smith refers to the cases of Moggrzdge v.

- Thackweli'® and J![zlls v. Farmer® whwh T have dlseussed in

the earlier part of my judgment. Referrmg fothe dootrine of
cy-pres -he says at page 53: “There is no doubt that a.lthough
strongly - disapproved of by Lord Eldon, it was in his time so.
firmly established, that this 'great Judge folt h1mself bound,
contrary to his own opinion, to give effect to it In this case
by the application of the cy-pres dootrineithe funds to the charity
that failed were applied to other objects although the testator kad
devoted the whole of his residue to certain other objects of

_ charity—these ‘other objects being different from the ob]ee‘s to‘
_ which the funds were diverted by the Caleutta Court.” ’

' Lat me now turn to our Courts in Bonbay and examme what
my predecessors a.nd colleagues have beon domg when questxous

¢ (1816) L.R.3LA. 33. - (2 (1802) 7- Ves Jun 36
. (')(1815) } Mer 99, '
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almost exactly the same. as the questmn now . before ‘me.wera 1907
.before them, AHo

; ' BMASTL
© Frawmn

» In 1‘301 Fazulbhsu szram and othexs ﬁled a, suit agau st the K‘;ﬁ”x’“
' Advocate-General of ' Bombay and took ouf: an Originating an7es or:.
* Summons, The suit was numbered 608 of 1901. . The plaintiffs
stated in their plaint that they were the exeoutors and trustees .

of the will of one Haji Allarakhia N athoo—that by the 14tk clanse

of the testator’s will they Were directed to purchaee 4 piece of
~ land and build thereon a mosque for the use of Kho]as and Maho.

- medans of the Shia Isna Ashre pursuasion—that for that purpose
- the testator had set apart Rs. 60,000—that after the testator’s
~ death a mosque for the use of this sect of Kho;as ‘and Mahome-

dans was built and that there .was no need in "Bombay for
a.nother mosque - for the niembers of the Isna Asari sect.  They
_propose ‘certain alternative schemes for using their testator’s
‘moneys for- purposes other than those mentioned in the will but

akin to those pmposes. It is very important to note the langnage

“of the questions submitted to the Court for its consideration.

" Question (1) :—Whether it is necessary, desirable or proper
- that the directions contained in clause 14 of the will of
Ha]l Allarakhia Nathoo deceased in the plamt referred to
should be stnotly carried out, : :

Questmn (2) —Whether the Aliteral exeoutlons of the trusts
in the said clause 14 contained has not now become’ inerpe.
d;ent and the same ought not to be executed cy-pres

" The summons was argued before the late Mr. J ustwe Starlmg
On'the”7th ¢f October -1901 he recorded evidence which was
merely confirmatory’ of the stalements in the plamt and on the
. following day he ‘made his order The language of the order
' ag‘un is worth notmg '
“Deolgre that it is tmpossible and inezpedient in the existing
~‘state of circumstances to carry out the charitable trusts provided -

for in the clause 14 of the will of Heji Allarakhia \‘athoo beaung
ate the 24th of November 1898.” = - S
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The deeree drawn up in' terms of the order runs as follows -

HonrMmasdi -

l‘hls Court both -declare that it is tmposszble and mezped:m.
to carry out the charitable trusts provided for in the 14th clauss -
of the will of Ha]l Allarakhia Nathoo, dated the 24th of Novem- .
ber 1898, in the manner provided in the said clause, -

The decree then sanctions a scheme for the dlverslon of the A
charitable furids: tooother objeocts a.km to the ono spemﬁcal\y

" mentioned by the testator in his will,

1 have earefully gone through the proeeedmgs of thls
‘case.-  Nowhere, either in the plaint, in the-questions, on
'in the evidence, is it suggested that tho - building of the mosque
such 'as the testator had = desired. his .executors and trustees
to build, was impossible. = It -was nowhere suggeste.l -either
that the funds were inadequate or that it was mot posi-

* ble for any other reason to ereét a mosque - as - directed

by the ‘witl. . All that was urged before the Oourt by the.
-plaintiffs was that in the present ciroumstances: it “was- inezpe-
dient .to build'a mosque as one had already been built sinee -
the date the testator gave his directions .in. the will and that -
therefore it was not necessary, desirable, and proper- that: the
directions in the will should be strictly carried out.” In -spite of

this Mr. Justics Starling by his order and decree declares that

it 18 émpossible and inexpedient to earry ‘out the . charitible
‘trusts provided for in the will of the donor., Nowin what sense
can the learned Judge bave used the word 1mposmble 3.1t would .
I think be impossible for any one to say that the learned’ Judoe

" could have meant solemnly to - ‘declare from the Bench of the

High Court that it was impossible in its stnotly Lmltod and

11teral sense to build a mosque in Bombay.

It seems to me to be quite clear that the learned J udge used the |

~ word 1mposs1‘ole in the more extended aud liberal sense. and mesn-

ing which I have discussed in the earlier part of the judgment-
and it is equally clesr to me that he gavo his sanction

- to ‘the scheme- on the ground that a second mosque in” Bombay
" for-the -Isna Asari' sect of- Khojas and Mahomedans “was not.
necessary, that it would be at most a superfluous if not a -useless

institution and that it was not expedient or deslrable to compeli
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the trus{ees to eXpend the trust funds in carrymg out an ob]ect' )

which was no longer useful or beneficial to the seotion of the com-
mumty for whose bencfit the testator had set apart hls monejs

~ Let me consrder another case whxch came before one of our owh
Courts S I . AT
On the l2th of October 1905 Nusserwanp ()cwasy Shroﬂ’ and
another ﬁled -a - suit agamst the Advocate-General of Bombay
‘2nd various other parties, which suit was ‘numbered 758 of 1905.
The pla.mt stated -that one Cowasji Hormusji Shroff by his’ w111
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-dated the llth of July 1872, gave and bequea.thed to'his executors -

his 1mmovea,ble property situated at KhetWadyCross\Road,and

kuown as Hormuzd Bag in trust to be used as-charitable property

in the -same manner as it had been used during his life-time

and he set apart out of -his estate Rs. 2,000 which he directed .

‘should be invested in Government Paper and the income. where-
of was directed to bo used in keepmg the premises in repzurs
Hormuzd Bag was allowed to be used by the members of the
Parsi cummunity for the purpose of celebrating marriage and
thread ceremonies and for the purpose of holding Jasan and
Ghambér feasts, etc.  Paragraph 20 of the plaint is as follows: —

¢ The plaintiffs say : that it s not desirable to adhere striotly to .

the original objects to which the said premises and.the eaid
Government Promissory Notes were dedicated or to utilise the
_same for. the said -public charitable purposes for which they
were originally utilised inasmuch as there is no demand or necd

for usmg the same for such purposes and submrt that the soid

premises and notes should be appropnated cy-pres to ‘some other
charitable ‘purposes for the benefit of members of the l’axsx
commumty in Bombay :

" By prayer (/) of the plamt the plamt:ﬂ prayed i '. 
~ «That a scheme be framed for the application cy-pres- of the
saul premmes and the said Government Promissory Notes
v... to public charitable purpoges for the benefit oE the
members of the Parsi- commumty in Bombay.” B

- Mr.. Basrl Scott the Advooate-Gereml has endorsed his con-
sent to the mshtutlon of the’ surt—-at Ioot of the plamt 'I‘he
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suit: first. came on for heanng on the 19th of June 1906 before
— Mr. Justice Scott who was then on -the  Bench. and: the -plaint-
iff’s counsel were the then and present Acting Advocate-Geners! -
Mr. Raikes .and .myself, The.first defendant,  the Advocate-

M ATIER OF. General, appeared also by counsel . Formal evidence .was re-

corded of the first plaintiff who.stated that the prenuses were
not required for the purposes for which they were. orlgmally'
uged, namely, _the performance of marrisges and Nav;otes and
‘the holding .of feasts in connection” with . rehglous _eeremonies
and expressed a desire that the charitahle- ‘piopeity- should be
made over to the Soexety for providing cheap residences for
poor Pars1s ‘Mr. Justice Scott allowed the case. to: stand over
to esoertmn if the Somety would accept the proposed glft on the
terms proposed by the first plaintiff.  The case was heard again
on the 25th when Mr Marzban, the Bonorary becretary of the
-aforesaid Soolety, was exammed and the learned Judge made
this order:— ' o ot LT

% Order sanotmnmg the transfer of the Hormuzd Bag to the

) trustees of the Garib Zartkosti Rehtan . Fund sp.b]ect to the

terms and COndlthDS agreed to by the secretary

This csse reaehed acother stage to which. I wxll presently
refer but before I do this I must notice that the charitable
bequest in this case was identically . t;he same as the ‘bequest

" in the case now before me. Mr. Scett, who has been for many

years the Advocate-General of Bombay, approved of the flling .
of the plaint with the statement and the prayer I have quoted

above. By a curious coincidence he was the 'Jtidge who ‘heard
the suit. The present Acting Advocate-General Mr. Raikes wag

~ associated with me in supporting the plaintiff’s: case .and the

Counsel who appeared for him gave his consent to the proceed-
ings and the order of the Court. - Where was the impossibility
of .continuing. the =maintenance of the . Hormuzd. Bag as
a public place for the - performance of marriages and -
Navjotes and for the holding of Ghambér and. Jasan feasts?.
The only ground on which the sanction of the Court.was given
was that owing to the existence of.other and better -places for
the. same purpose ,these .premises were not now, in' much re-
quest and the charity had_become more or.less ueloss and that
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Stnere were other ob]eots to which ‘the chantable properties

could- be:-diverted with benefit to the community for whese good
_ the denor had, established this ehanty by:his will.» .. .+ .2 20
> Now-let us look ‘at the second stage of this caso ‘and see if

the aspect” of ‘the affairs is altered by what subsequently trans-
 pired. - The decree was made on the assumption that none of the
members of the donor's family objected to the diversion of the
charitable ‘property 'as proposed by the plaintiff. - In fact- the
- first plaintiff stated to the Court that so far as he' knew none of
" the ‘defendants objected. - After the decree some of the defend:
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ants came forward and objected to the property passing out.of

‘the family ‘and -cne of them offered to give Rs. 8,000 out of his
“own pocket, for ‘the purpose of erecting residences for poor
Parsis on the charitable property. On the 2nd August 906 the
decree was by consent of the plaintiffs set aside and the follow-
ing order was made by Mr. Justice Scotb:— - ‘ #

« By consent refer to the Commissioner to frame & soheme for '

" the future administration of the Hormuzd Bag having regard
" to the wishes of the settlor and to report kow far the same can
bs given' effect to at the present time and if they "cannot bs
giren  effect to eidher whelly or pmtmll 'y how the property can

be o8t advuntageously administered ey-pres and in reportmg

let the Commissioner take into conmderahon the offer of the

4th defendant to erect on the [I‘operty at 8 cost of Rs. 8000 .

dwellmgs for the poor Parms

Now in thxs cage the first thmg to remember is that the pro-

perty had been for years both during the testator’s life-time
and after his death in 1872 used for the purposes of performing
" marriages and Navjotes and for holding Jasan and Ghambir

foasts.- - The evidence was that in later years it was very little if

<ot all used for these purposes for which it was set apart.
From the.plaint and the first plaintiff’s evidence I gather that
previous -to 1897 the use of Hormuzd Bag was requisitioned on,

- about 50 or 52 days -in the year by the Parsi community~ that -

in 1897 the trustees allowed the Parsi Panchayat fo use the
"property for the residence of poor Parsis who had to vacate their
_ premises owing to the provalence of plague in their - houses

i
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- 1007.  or nelghboul‘hoou-—that in- 1901 the premlses Were V.:no longer

'_H—m;;;;x_ required. for segregation: purposes and ‘that: from that ‘date-to
Fpausr  the date of-the suit the premises had soarcely ever ‘been requi-
“?I:BT];EEN’ sitioned for.the uses and purposes for : which they were set. apart.

" MaTTER OF. Can it be said that the objects for which this property had been -

. ' dedicated had .wholly failed and.that it had become 1mposelble to

- give effect to the testator’s ori; inal directions?:: The fects in this
case and in the one before me, are precisely the same. - In both
" cases the original gift was for the purposes of the performance
_.of marniages, Nav;otes, Jasans, Ghambars, eto, - 'In’ the m1dd1e
“of 1906 the Court accepted the more - formal evidence of ‘the
plaintiff that the property could no longer. be used benefically
for the purposes ramed by the testator—that it had become
useless so ‘far as those purposes were conceraed.”-The: Court in
the first instance on those allegatlons-sanetloned the transfer of
the ,whole of the trust premise® to an existing Parsi charitable
iostitution and on the objection of some of the’ members of the
family  remodelled its decree accepting & donation of Rs, 8,000
from one of the parties to the suit—mnot it must be remembered
in furtheranee of the original eha.nty—but Wlth ‘the.. express. -
purpose of converting a part of the premises into qmte a differ-
~ent charity, 1 can see nothicg whatever to’ dxstxngmsh this
cage from the one I ani now considering a.nd in'my. opmxon this
case is a precedent of great authonty Irom the faot _that the
plesnimg Judge had been for many years the Advooate-General
of Bombay and as such had jeulously safeguarded all charities
and had achieved a reputation for being most)',éerefu} and
sorupulous in all cases of ‘charity which came before him in his
capacity as Advocate-General. A ’ o
Let me now consider another case which came on beiore the‘
" Bombay High Court: before another Judge. On the 22nd of
March 1906 Dady Nusserwanji Dady filed a suit agamst the -
Advocate-General and togk out an Onrmatmg Summons; . The
suit is numbered 194 of 1906.. The plaint states that in 1810
one “ Ardesir Dady 'a Parsi . . . during his lee-tune
devoted a piece of land with a building ‘thereon: mtuated at
Mabaluxmi for the use of the Parsi . community as. & Parab, that
is tosay, & place where the members of the Parsi commumtv oould
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- .nijoy rest and.could get;water.free of. eharge. %o s unnecessary 1907,
- ——

to. deal-in deétail: with what happened to .the Parab.: 1t is sufficient Homtans
to say that the prémises at:: Mahaluxmi were, in 1868 acquired: by ~ Framar
the Mumcrpahty and, other premises were substitited and .used. VX;—?::’ ;
a8 ;¢ :a Parab - till 1883 when Government aequrred the premjses MATTER OF
under the Land Acqumtron ‘Act. ,.The funds belongmg to the '

, ohanty in the hands of the plalntlff at the.date of the: hhng of

- the suit eonsrsted of 3% per cent. Government Loan \Iotes of the

nommal value of ' Rs. 17, 500, " The plamtxﬁ in hxs plamt

suggests that the fnnds may be advantageously ma.de over to

the trustees of the fund for provrdrng cheap - resrdences for

'poor Pursls of whreh furid 'Khan Bahadur Mancherji Marzban

is the Honorary Seeretary, ‘in order ‘that the  funds ‘may be

utlused for ereotmg & building for resrdence of poor Pa.rsxs a part

of which. may be used 'as a- Parab o :

Paragraph 24 of the plarnt runs as follows $-

L The plamt1ﬁ‘ is of oplmon that 8. J.’arab wzll not . serve any
: useful purpose n tlzase dn ys end’ has suggested above the use of
a part of the bulldrng as.a Parab for the sole reason that a8 the
orlgrnal ob]eot of the eharrty was a Parab-—the lneluslon of a
Parab might be considered necessary by this Honoumble Court
in sanctioning the sbove. scheme. /. Should this' Honourable
Court. be of opinion that part. of ‘the premises’ must be used.as a
Parab the plarntrﬁ w1ll abide. by the.directions of:the Court in
that behalf. »

The questlons submrtted to the 00urt were ; e

(1) Whether under the exroumstanees mentroned xn the
plalnt the plaintiff can hand over the funds now in hrs hands
ropresenting .tho Parab ohanty mentroned m the plamt to the
trustees of the fund for prov1dmg residences for poor Parsis on
the said- trustees agreeing or. undertakmg to apply the said
: funds towards buxldrng and maintaining .therefrom resrdentml
quarters "for the poor and deserving -members of _the Parsr
oommunrty at a small or nominal rent to be apphed in keepmg ]

the _premises under good repair, BN

. (2) Whether the plaintiff should stxpulate, upon handing .

gver the said funds. to the’ said trustees of the fund: for provxdxng
2 2135—-5 :
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rosidences :for poor Parsis,: that a portion of - the ou\ldmg to

L ==————"Te .erected out. of such funds should be set .apart. for use. ELR
Hormasst

FeaMiy -

“WarpgyN, |

Parab. by members of the Parsi eommumtv.” o

" The summéns came on for argument before Mi. Justwe
Russell on the 6th of Apnl 1906. * From the learned Judge's
notes I find that Mr. Raikes, the Acting Advocate-General

: appea.red for the. plaintiff. The first defendant, the Advosate- .

‘General, was not renresented by Counsél at the hearing ‘aud. the
second defendant, who was a formal ‘party being the ‘execibrix of

‘& deceased’ truetee, did not. appear at the ‘hearing. The answer

to the firsh questmn is Yes and to the sécond questlon @ No e

The decree, after deelarmg thab under the clroumstanoes men,-
txoned in the plamt the plmntlﬁ can, hand over the funds in hm

‘funds for prov1dmg remdenoes for poor Parsxs, goes on to sa.y
‘¢And this Court doth further deelare that the plelntlﬁ naedv

. not stlpulatel upon handmg over the. said funds to the said

trustees, that a portion of the . bulldmg to be erected out of sueh

- funds shall ba sef. apart for use a.s & Parab by membere of the

7

Pa.rm commumty

" Now, can it be- suggested that 1t was 1mpossxble to ereet and ‘
maintain a Parab in the year .1906 ¢ Many Parabs existed in
former times. : They were veéry. small places either ‘standing by
themselves or forming a part of larger buildings where fresh
water was supplied in s couple of handas for wa.shmg purposes

and a matle (earthen pot) for dnnkmg purposes. The funds in
the hands of the trustees. Were quite ample to” maintain a good
Parab. ‘That it was, qu1te poss1ble to maintain & Parab at’the
expendlture of orily a smsll portion of ‘the. funds is -qaite clear”
from the nlamt itself, for” the plaintiff asks " the Court to say it
he should itipulate forthe use 6f a portion of the premlses to be
erected from this fund as a Parab antl the -Court’s snswer to that
is * No, you need not. » Every argument that was urged before
me in the case now I am ‘deciding could well “have lioen
urged. with equal emphasis by the Advocate-General in the 0a40
before Mr. Justice Russell, but there was no opposition whatever. =
I confess I fail to see any distinolion between that case and-
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thm.~ T ¢an" qtute understand the propriety of My, - Justice

Russell’s - answers. * They - are ‘in- perfest nccord with sound
6ommon-sense and I think ‘they aré in perfect harmony - with
‘the Inw governing the application of the cy~pres doctering prevail
‘ing in our times. -Although not only was it possible but it was
quite easy to etect'and maintain a Parab it would have been
miore or less a useless charity. Although we do not all get.fresh
water fres of charge in Bombay, still the supply of fresh water
in' Bombay is now 80 abundant and the means of locomotion by
the establishment and growth of railways and tramways have
inoreased and cheapesied o much that it would bs & very rareé
"ocoasion when 4 Pdrsi wayfarer would be in need of a plade to
-rest and refresh bimself by & wash and & drink of water, If the
Oourt had witbheld its sanoction it would have been tantamount
to - eompélling- the trustees to waste the funds of oherity in
cruatifig and mamtmmng & most useless institution, whereas the
-Qotirt’s order hes helped & chanty which supplies & most orying
.and utrgent rieed for the: pour of the community for whese
berniefit the charity was originally established,
~ There ‘is another case to which I must shortly refer. Mr.
' Nanu Narayan Kothare, as.the sole surviving executor of the
-will. of Chanda . Ram;:, filed a suit against the Advocate-General
- of Bombay and took out an Ongma.tmg Summons. The suit
_was numbered 21 of 1907, and is reported in 9 Bombay
Law Reporter, page 370. Thet estator had in this case made
large gifts to his Thakoreji for the purpose of installing the
. idol in splendour and performing its Nek Sewa. The Nek Sewa
'oonmsted of placing food ‘before the idol and then distzibut«
" ing the same amongst the poor. After setting aside a sum of
money- for- provxdxng a home where the Thakoreji may- sit in
: splendom: and another ‘sum from the income whereof the exe-
~ outor thought the Nek Sewa could be efficiently performed,

’ there Was a very la.rge sum still available which the plaintiff

._proposed in the suit should be more beneficially employed by
‘providing .benevolent and useful institutions for the benefit of
the community to which the festator belonged. The summons
“was argued before me in Jenusry 1907. Mr. Basil Scott, the
. Advooate-Genetal, told me that he, as representating charity, had -
no ob]eetion to the proposal——the surplus funds were allowed to

- N L el .
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be: utilised in giving. a large . donatmn to B fund fot provuhpgn

" acharitable dispensary for the-use of the Cutchi Lohana;oom-

mumty——for providing cheap- res1dentml .quarters for, the poar,
of the same commurity and for: establmbmg a Female .High.
School for all Hindw girls in;Bombay.. 1 refer to this case for,
the purpose of drawmg special - attentmxr to- tho attltude of the
Advooate-General We have enough poor ., Hmdus in Bombay to
absorb the income of a much larger.sum than was-available for
the Nek Sewa of the idol by which is.merely.. meant, dxstnbu*
tion; of food- amongst the poor.. ,This charity. was, by 1O .means.
entirely . useless—though indiscriminate ,inereaso,of this. ohanty_ -
may. lead to idleness and -other undesirable= results. .. My mind,
was not free_from doubt when the -matter was argued before me
and Mr: Inveranty pressed: me to: sanction the proposal I was
very much influenced in eventually according. my . sanction to
the - plaintiff’s scheme:by the fact that the :Advocate- General
who ‘is the responsible officer whose duty it is to - prrteot and
presarve all charitieg, had nothmg to say .againat the soheme
proposed by the plaintiff,

* There ‘bre other cases deoi'de‘d"liy ‘otir - Courts in: Bombay
similar to those I have disoussed ‘above, but I do not think any
useful purpose would be served by  diséussing - thern; The
Advocate.General, when in response; to my invitation he discussed
this. queatlon before me, said he thought the. present application
011ght not to be granted as it might form & -dangerous precedent;
I do mot” think it is a Guestion of: precedent at all. eJiach 0aso
in which an apphcatlon is' made to divert’ chanty finds into -
other channels cy-pres ‘must necessarily ‘depend @pon its own faotd
and cxroumstances and upon "the evidence adduced before the
Court. Ifit was a question of preeedents, then in the: Bombs.y
cases I have referred to there are’ precedents already and “iu.
following in the fiotsteps of Judges like the late. Mr. Justicd
Starling, Mr. Justice Russell and Mr. Justice’ Soott I thmk I
would be treadmg on very safe ground

Another argument urged before me was ‘this. If pe0ple
charitably inolined come to know that the Courts, after their
death, disregarded their wishes and instead of carrying out the
charities which they may. establlsh in theu‘ hfe txme or by theu'
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‘ ‘WIll utilised the ohanty funids for other: ‘purposes they would- be

- detérred - from gwmg ‘effect to'their charitable' inclinations.: T

think this is erronéous ‘and there is another view which com<

- meénds itself to my mind. - It seoms to me that all right-minded

_ .chantably ‘inclined. people ‘would: be encouraged o devote a
» .portion of -their wenlth ‘lo'the -cherities. that recommend them.
selves most to’ their minds more readily, if they knew that in

248:

1807, -

Hozssit »

Friusr
WiRDEN,
IN tHE

MATTER UF,

case after ‘their ‘deaths a - “yerticular charity “establised. by them |

céased to be useful or bécame incapable of being continued with
any benefit: to-the. objects of his benefaction, that when, in ‘the
words ‘of Sir George Jessell, ‘it was no lon ger possible beneﬁclally
~ to rapply the property 'in the: exact way in' which they have
direoted - it to be.applied,” that in thoee evénts the (ourts would
snnetion the -employment of the funds set apart by them to
‘other’ purposes' akin: to- théir own but of real-use’ and benefit to
tbddbjects"df"theii‘ benetfaction.. We are living in .progressive
times. * Our surroundings, - ¢ircumstances, and modes of thought,
are .undergoing’ changes. What may appeér to be crying wants
to:day may be useless superfluities in the future. 1f I may

. elaim-to read the Indian mind I would be inclined to say that

-it would be a’great encouragement. to & man desiring to establish

a- oharity to feel that if in the future the charity, which now -

- recommends itself: to him as most: beneficial, became ueeless and
could no longer enure to the benefits of the objeots. of hls
benefaction, ,that: then, the Courts would . give. sanction to
. utilise the property of the ohanty to such obJeets akin to his

own which would conduce to the real beneﬁl. of the parhes and .

communities whom he desires o aesmt by his charitable donauon

He_would, in my opinion, be more inclined to devote Lis proper ty

- to- oharlty if he felt that the bourts in India would be always
plert tosee thatin the future under altered circumstances his

' funds ‘would not be wasted on purposes that may become useless
and cease to be beneﬁoxally employed

~ 2:Now what.are the circumstsnces in this case under whwh the
. trustees of the late Mr. Hormasji Framji Warden' are asking me
-to-give my sanction to their.proposal.? -For twenty-two ycars they

~ have been unable ‘to- give effect: to' the testator's- ‘wishes. 1t:is ‘

doubtful if, they. ¢an do so at the end-of pight more' years. : They
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may be able to build a Hall for the Parsié“tlzeze:'i‘f théy.qin. got &
‘tenant for their vacant land. If not, they must wait for snother

twenty .years from now. Reading the will of tha festator in
connection with this charitable bequest I find that there were two

MaTPER OFs vory olearly defined objects predominating in - his mind when he

set apart a part of his wealth for the establishment of thi

~ charity. One was to perpetuate the name of his lafe father -

. Framji Warden, the other was fo provide an institution whick -

~would be useful to the members of his. community— Parsis

‘professing Zoroastrian religion~and a Hall, he thought when
meking his will, would answer that object, On the oclearest
possible evidence I' have found that a Hall snch as he contem.
plated would be wholly useless to Parsx Zoroastnans at the
present day. : : : : e

- Would it - be reasonable of me by refusmg ‘my qanotwntu

- compel the trustees to erect a useless building thirty ox forty

years after the testator’s death—a building which nobody wants
and which would at best be rarely used? Would such a building

" ferve the purpose of perpetuating the name of the testator's
. father® I think I would be defeating both the objects of the
. testator-and would be acting in a most unreasonable manner  if

I withheld my sanction. - .

‘Having come to this conclusion, before I give my sa.netlon it
is my duty to consider whether the proposal now- placed before
me is one that is near enough to the original object of the
testator. It is proposed. to erectin a conspicuous part of the
site of the proposed Parsi General Hospital an Operation Theatre

~ and it is to be named The Framji Warden Operation Theatre

for Parsis—a tablet is to be affixed to the bmldmg couimemorate

ing the names of ~the testator and his father~-a marble
Medallion of the donor is to be fixed in a conspicuous part of the

"building—one of the trustees- under the testator’s will is to be a

member of the Executive aud : General Committees of the
Hospital- and that during the. life-time of one of the present.
trustees and his successors for fifty years. after lis death, iste

~ have a right of nominating every year three Parsi patients fres

of charge, The. other details. it is not necessary: to set onf,™ In -

‘my .opinion giving effect to:these proposals will give effect  to
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“the- tesfatm' g wxshes as fear as-can be done, It wzll -perpetuate .

mot only the name of tha testator’s father. but - of the; testator

“himself ‘and -that in: a- more marked manner dnd in connection -

:with atruly charitable and benevolent institution.. .The testator’s -
~ohject waas to provide & Hall for the use of such" members of -the.

*.Parsi- community who were'nob owners or occupiers .of. large

“-and - gornmodious , houses and bungalows and who canxot perform
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“anarriage cetemonies and give feasts at their .own  residences. .

= Suck members, are the. middle class and the poor of the com-
“unity. :Those are the members of the community to whom

“the proposed Operation Theatre. will be of infinitely greater -

.value - than -an additional Hall of festivities. A man or woman:

: leavmg the Operation Theatre after-being successfully oured of a,

“digease - will remember the names of the testator and his father

- with much greater reverence and gra.t1tude than a man- leavmg ‘

a’festxve Hall after a dinner: - i

* Tt must be remembered that I am nob in thw mstance adminis- ,

‘termg Charity Funds, nor hiave I got "the disposal of them,. Inm
 giving my sanctionto the - ‘praposed scheme I: ought not to be

‘understood to- say that: the scheme proposed is one that is most

“benoficial or most urgently needed for the community. Al I -
eay is—that it is as near the original ’ schieme as - is possible’

“tindet the vircumstances and eﬂeetlvely eames out the ohantable

'mtentwns of the donor.

" Before concludifig T feel it my duﬁy to say that the trastees 5

of the will of Mr. Hormusji’ Framji Warden -have throughout:

aoted in the best interests of the chanty and the present trustées

ére entitled fo the gratitido of the Parsi commumty for havmg
come forWard with the present prdposal RS
" 'The Advocate-General in the course of his address, asked me

to mv1te him to appeal if iy ]udgment was against Him. To

8, J'udge it is alwaye a source of greaf satisfaction to foel that

his ludgments are subject .to appeal. - In ocmses of doubt or -

Hlﬁicnlty I always feel gratlﬁed when T hear that an appeal ha.s‘
“been filed ; but I do not think it is rlght fora J udge to 'invite &
pe.rty to file an appeal and I am all the more dlsmclmed to
. comply thh the Advooate- Greneral’s wishes in this oase as after

_:I heard. him and ce;'efully oons;de;e@ his arguments and studied
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" 1907,  the cases on'the subjest. I' have mo doubt in my mind as to
"m what order it is my duty to make in this case. - ‘Such an invitation
Feaust  to appeal’ would, -besides, be . liable to be misunderstood-—more
v}'g“;’,;‘;‘ * @pecially where charity funds. are. concerned—as an invitation
MATTER OF. to unnecessary litigation, the effect of which would be to tax
charity funds with more costs. If the learned" Advocate-General
" after consrdermg ‘the” previous- cases in our Courts in Bombay
" to whioh I have reférred and to other cases which I have no
doubt ‘ can easily. be” found by’ searching the -tecords. of -the
Prothonotary’s - office ‘or his ‘own office; ‘still feels that L am { in
drror in-making the order I am’ ‘going 'to- make “in this oase, he
would < of course be at- hberty to -appeal and T feel certain no'ofie
.will‘misuhderstatd his action which can only be dictated by 8
gense of the duty he has to perform ag the Advooate-Genexal of
Bombay." SR :
~ In defereuoe to the wrshes of the donor ] fa.mlly I authonse
the ‘trustees to get apart Ra. 10,000 for the benefit of the blind
and the maimed. Parsis and: for-destitute Iranees as' proposed -in-
paragraph 3 of Mr, Hu-]rbhoy Bomanjr Warden s afhdavrt of the
18th of July, 1907. - :

“1 do sanction'the whole of the seheme as put forward beforé :
me ‘in the same affidavit except that I do not approve of payments
by instalments as proposed in clause (4) of the scheme as set out
in paragraph 5 of the same affidavit. This mode of payment is
likely to delay and hamper, the construction of the Operation
Theatre.. Mr.. Hirjibhoy: will be ‘- member: of the Executive
Committee and therefore he will have a voice -in the matter and
the payment of the ‘amount’ at once will expedite the' ereetron
of the Theatre and the commencement of the work of charity. -

. The trustees to sell the ohanty land either hy pubhe auetron

g or pnvate sale within three months from this date.

Al the "costs “of the petmonere taxed between attorney and
olrent to.be. retained by them out of the oharrtable funds in theu‘
possession. The “Advoocate- General has, been good enough to
inour. no eosts and it is not necessary to provide for his oosts.

h I reserve to the partxes mterested hberty to apply _____

Attorueys for petrtxonere Messrs Jamshedﬂ, Rusiam;o &‘ ’
Damdas . ;,' Lo s

“.e .~

R AN
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