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. R.D. StTHNA (APPLICANT AND Arrnnmm)v R 8.D. CHOPRA
(RESPONDENT) *

Indian Tnsolvent Aot (11 and 12 Vict., c. 21), scction 27,26~ Juria;diction of

the Insolvent Court oufside the Bombay Presidency—Person in posses-
sion of Insolvent’s property can be.divected to hand it over to the official
Assignee.

The Court for the relief of insolvent debtors sitting in "ombay has juris-
diction to make nn order section 26 of the Indian Insolvent Act agalnst a

~ person residing outside the Bombay Presidency. ..

Ox the 10th November 1906 the firme of Shlvnathrm Pansla

" carrying on business as merchants and commission agents and

having their principal place of business at Auritsar and & branch
ouly at Bombay stopped business and entrusted their property,
both moveable and immoveable, to o Board of Trustees with the’
consent of a majority of their creditors by a {rust deed which. was
duly registered, and handed over their books of accounts tv such_
trustees who on examination found that they contained false
entries  showing. that monies had been misappropriated by the
Insolvents On the 8rd December 1906 on the application of

;three of the creditors the Insolvent Estates Court at Amritsar

made an order directing the notices be issued.to the debtors
calling upon them to show cause on the 12th December 1906
why they should not be declared insolvents and directing that

their property both moveable and 1mmoveable throughout the
Pun]a.b be attached.

On the 12t December 1906, four of the 1nsolvents appeared
before the said Insolvent Estates Court at Amritsar and said
that they had no objection to their being declared Insolvents.

The Court thereupon on the same day made an order declaring
them insolvent, attached their property, and appomted the

* Appeal No. 1499,
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Registrar of the Small Gause Court at Amntsar receiver of the
Insolvents’ state '

-bay made an order ad]udxeatmg the same -persons Tnsolvents

and a vestmg order was made on that day ordering that all the -

real estate and effects of the insolvents be vested in the Ofﬁclal
Assignee uader section 11 of the Indian Insolvent Act.
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-On the 31st May 1907, the Insolvent Debtors’ Court . of Bom- -
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On the 6th June 1907, . the Official Assignee made an

application to the Court at Amritsar praying for an order_for
removal of the attachment and for the delivery of the properties

under attachment and the books of account of the Insolvents_ .

to him.

The sald apphontlon was dismissed on the 17th June 1907

by the said Court holding, infer alia, thet on the date on which .

the vesting order was passed by the Bombay High Court there
were no rights subsisting in the Insolvents in the moveable and
~ immoveable properties in the Punjab as all their estates had
already ~vested in the receiver who was appointed under sec-
 tion 351 of the Civil F'rocedure Code. The Small Causes Court
- also dn'ected the raceiver to proceed with the sale.

An appheatlou was made on behal of the Ofﬁmal Assignee -

on the 18th June 1907, to the Chief Court of the Punjab
for stay of the sale proceedings,. and” for revision of the order

of the Small Gause Court. The Chief Judge granted the stay.

of sale and issued a mnotice against the receiver to show cause
-why he should ‘not hand over the proper!y to the official
Receiver. :

.On the recéiver appearing before the Insolvent Debtors’ . Court
. at -Bombay Mr, Justice Beaman - decided that the Insolvent
" Debtors Court had no jurisdiction or_power to order a receiver
appointéd by the Amritsar Insolvency Court and who was
in possession of the Insolvents” property to hand over the assets
* to the Official Assignee in Bombay. ‘

Against this decision the Official Assigneo appealed.
‘Inverarity (with Scott and Bahadursi) for the appellant,
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In the course of his argnment Inveraniy referred ta the
following authorities :— .

Callender Sykes & Co. v. Colonial Secrerfa_ry’d}l;agiZS'andfbaviesﬂ}; '

Waite v, Bingley® ;. Inve George Blackwell ®Y-; In. the mtter of -

James Currie®: ; In re Cockburn'® ; In're Doroz‘laea kas(‘” -In re
Tietkins'™); I re Cowosji 00]581‘]’&‘8) -In:re Ajudhia Prasad®; In re

Duwarkanath Mitter®; In the matter of Ambica Nundun Biswastily, .

F. Sorabji Talyarkhan for the reeponde\n&. :

J E\Kme, C.J. :—Theonly question that arises on this appeal is

_ whether the Court for the Relief of Insolvent Debtors sifting in

Bombay has ]urxsdmtxon to make an order under seotion 26 of .

- the Indian Insolvent Aot against a person, residing. ab &mntear

The merits: of the case have not been d1soussed before us

The Act was passed by the Imperial Parhamenf, whxoh ‘was -

: competent to give the jurisdiotion claimed ; the words of the seo-"

tion are sufficiently wide for that purpose; and it is clear that
under section 7 the Court sitting here is authorised to ‘make an
order that would "affect estate and effects situate outside the

‘ Presidency of Bombay. I can, therefore, find no sufficient reason
" on the face of the Act for w1thhold1ug from section 25 its literal
.:' and natural effect.

But then it is argued that the Amended Lettere Patent have

) aﬁeoted the ]unadwtxon of the Court,

By section 2 of the, Indian Insolvent Aet it .is provxded that

~ the Courts established as’ “therein ‘mentioned shall be continued

and continue to be Courts of Record and each shall continne ta
be styled * The Court for the Relief of Tnsolvent Debtors » and
to be holden bsfore any one Judge . of the Supreme Courts of
Judicature at Caloutta, Madras’and' Bombay,- respectively, within
the: lmnte of the said Towns of Oa.loutta, Madras and Bombay
(1) (1891) A. C..460 at pp. §66 467-, (G) (1868) 3 Ma‘d. H.C R. F81. .
2) (1882) 21 Ch. D. 674. () (1868) 1 Beng. L. R. (0. J.) 84.

(9 (1872) 0 Bom H.C.R.461. (8 (1888) 13 Bom. 114.

4) (1896) 21 Bom. 405. . ) (1871) 7 Beng, L. B. 74.
L ® (1867) 3 Ind. Jur. N.8.3%6. 00 (1869) 4Beng L.B. (0 J.) 63.
- ey (1 878) ‘3 Cal. 434,
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By 2% &'25 Vm ¢ 104 ‘the High Qourts were esta.bhshed and . 1908

" the* Supreme Courts were abolished and by the section 11 it wa8 g, yg.mpas

provide follow - - Pawizar,
. prov. d as fol ws: N,

- “ Upon the Establlshmunt of the sald Hwh Courts in the said Presiden- R.D.
cies respectively all provisions then in foree in India of Acts of Pa;lmment. SerENA
or of any Orders of Her Majesty in Council or Charters, or of any Acts of p g D,
the Legislatare -of India, which at the time .or respective times of the Cmorra. -
establishment -of such High Courts are respectively applicable to the | -
Supremo Courts at Fort William in Pengal, Madras, and Bombay respect.
ively, or to the Judges of those Courts shall be taken to be applicable to -
the said High Courts, and to the Judges thereof respectively, so far as -
may be consistent with the Provisions of this Aet, and the Lietters Patent

~'to'be issued in pursnance thereof and subject to the Legislative Powers in
relation to the matters aforesaid of the Governor.GeneraI of Indxa, in’

. Council.” : :

" The Iusolvenh Oourts still continued to be separate lubunals
' a.nd were not affected by the Act 23 and 24 Victoria except- that -
* provision was thereby made as to the officers who were to preside
«over them (vids clause 13. (f the Secretary of State’s Despatch
of the 14th of May 1862 . Page 44 of the Rules of the Bombay
High Court) :

Then by clause 17 of the ‘Lettors Patent of the 26th June -
1862, which aocompamed the despatoh it was provided as follows 3

-

e And we do further ordain that the Court for Relief of Insolvent

. Debtors at Bombay shall be held before one of the Judges of the said -
High Court of Judicature at Bombay, and the said High Court, and unj -

such Judges thereof shall have and exercise, whether within or without the "

Presidency of Rombay, such powers and authorities with respect to original °

“and appellate jurisdiction and othermse as are. constituted by the laws
relating to insolvent debtors in India.” toe

¢ »

On the 28th of December 1865 the Amended Letters ' l atent
- were granted; the purpose bemg to- make further provision
respecting constitution of .the High Court and the administration
of justice thereby. =~ = ¢

-+ By the 18th clause it was provxdad as follows

“And we do further ordain that the Court for Relief of Insolvent .
Debtors at Bombay shall be held before one of the Judges of the siid -
Court of Judicature at Bombay; and the said High Court and any such
Judge thereof, 'shall have and exereise, within_ the U'residency of Bombay,
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1908 such powers and authorltxes wnth respeet to ongmnl and appellate ]unsdlc- '
m tion” and otherwise as are constltuted by the laws relatmg to mso]vent
Panspar, deblorsi in Indla. e . S *
IN RE. ' v
R D - Relying on the dlﬁerence of Ianguage in ihls olause as oon:

© Serava  trasted with that which it superseded it is - argued before us¢ for
K. 8. p. the respondént: that the "Insolvent "Court’s jurisdiction’ is now
UHOPRA. 11m1ted to the Presidency in the sense that no ‘order can.be mnde
under section-26 against a person’ reudmg outside its limits. * V
- If that be so, then it must follow that the Gourt cannot make
an order vesting property outside: the Presxdeney But it is
congeded that .the Court has ]unsdwtmn to make'such an’order,
and undonbtedly this is the v1ew tlmv axways has been accepted
by the Courts, =~ . { ¢
" But if clause 18 of the Amended Letters Pa.tent has not for
the purpose of a vesting order ourtailed the jurisdiotion of the
- Court it cannot have cut it down for.the purposes-of - section. 26,
s obviously the mere construction as distinguished - from . the
operation of that section’ cannot ‘have been altered.by anything
conta_.med in the Amsnded .Letters Patent . Tho - first. clause .of
the Ameuded -Letters Patent ‘does . not require tho- construction
for which the respondent eontends and I, there ore, hold that
the Court has jurisdiction, but whether it shouli be’ exerexsed .or
not” must be determined by the (‘ommlssmner when. all the faots_
_ have been placed before him.- - . < F. . w0 oD
The result of my concluswn is that the order under appea.l )
must bé reversed with eosts, molndmo the costs . occas:oned before
the Commissioner by the contentlon that- he had no- ]urxsdxchon"
and the case must® now 5o back to the: Commxssxoner in order
that it may be heard a.nd determmed by hlm

) VOrder:, repersed,”

PR A
BN, L, .
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