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plaintiff, of the land sought to be protested by the ‘ihjunbtion,

I atems — obtained in another suit an injunotion - to the . effest now sought.
~JAMSETJII

Therefore it is said the plaintiff’s remedy is not by way of
suit but of execution of the former decree.

. The Judge of the lower appellate Court appears to rely
on sections 872, 647 and 244 of the Oivil Procedure Code.

" Mr. Mehta has felt that he could not support the decree on that

ground. 8o he has had recourse to section 232, but ab the
outset he is met with the dxﬂieulty that there has been o

. transfer of the decree. : .

An injunction does not run with the land and therefore there
is, in our opinion, in the cxrcumstanoes of this case, no bar to the
plaintift’s sult ’

“The order must, therefore, be reversed and the case unust be
remanded tobe heard on the merits. = -

The plaintiff must get the costs of the a.ppeal to thls Court

' and the lower appellate Qourt. o -

1907

Order reversed, O'ase remanded

. @.B. Re

CRIMINAL REVISIO&..

Befora Mr. Justice Chandavarkar and My, Justice nght
In re LARSHMIDAS LALJIL. *

Criminul Procedure Code (4ct V of 2898), sections 195,476—Indian Penal -
Code(Act XLV of 1860 ), sections 193, 210 - Sanction to prosecuto— Refusal

« by Subordinate Judge —Distric: Judge on appeal may institute proceedmgs

under section 476~ Court~ Interpretation.

- Anapplication was made toa S ubordmate Jadge for sanchon to prosecute L
for offences punishable under seefions 193 and 210 of the Indian Penal Code
(Act XLV 0f1860). The Subordinate Judgerefused to grant the sanction,
On appeal, the District Judge varied the order and directed the lower Court
to prosecute L for an offence under section 210 of the Indian Penal Code.

Held, that the District Judge had jurisdiction to passan order undersection
479 of the Criminal Procedure Code (Act V of 1898) ; that it was not compee

_* Oriminal application for Rovisioa No 269 of 1697. V
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. tent to him to direct the Subordinate Judge to prosecute L for an offence
under section 210 of the Indian Penal Code and that he should himself
have proceeded according to clause () of section 195 read with section 476
of the Cmmmal Procedure Code.

The word “Court ” in section 476 of the Criminal Proéeduro Code’ -

includes within its scope the other Courts to which such Court is subor-
dinate referred to in section 195 of the Code.

Begu Singh v. _Emperor(l) dissented from

THis was an application under section 435 of bt1v1e Criminal

~ Procedure Code (Aot V of 1898) to revise an order passed by:

A. C. Wild, Acting District Judge of Ahmedubad

- The facts were as follows :—

Lakshmidas Lalji (the applicant) obtained a decree against one
Chunilal Velji, by which he was to recover Rs. 366-12-0 by two
instalments of Rs. 183-6-0, one instalment being payable in
Ji anuary 1906 and the other in January 1907.

On the 7th February 1906 Lokshmidas filed an application
to excecute the decres for both the instalments, At this date the
second instalment had evidently become not due. It was
‘pointed out to the Subordinate Judge, who ordered the deoree-
holder (Lakvhmldas) to execute his decree for the first instal-
ment only,

On the 16th November 1906 the decres-holder again apphed
to execute his decree for the full amount. - At this date also the
second instalment had not become due. Under this darkhast
Lakshmidas obtained a warrant of attaohment against Chunilal’s
property -

For this action Chunilal applied to the Subordinate Judge for.

sanction to prosecute Liakshmidas for intentionally giving false
" evidence in a judicial procseding (section 193 of the Indian Penal
Code) and for-fraudulently = obtaining an order for a sum
not due or for a larger sum than was due (section 210 of the

Indian Penal Code). ‘
“The Subordinate Judge refused to grant the sanction applied
for. o _ ' :

“(1) (1907) 34 Cal. £61.
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- On appeal the Distriet J udge came to a defferent conolusmn.
~ He found it inexpedient to grant Chunilal a sanction to .prose-
cute his creditor Lakshmidas, but in the interest of public

. justice he direoted the Subordinate Judge to prosecute Laksh-
~midas for an offence punishable under seotzon 210 of the Indian

Penal Code.
Lakshmidas apphed to the ngh Court.

. Branson (with G. 8. Ras), for the applicant: —Sechon 476 of
the Criminal Procedure Code, did not authorise the District .
Judge to pass the order he did. Under section 195 of the Code
his powers are limited to revoking. or granting a sanction,
Apparently, the Distriet Judge dxd not proceed under thxs
section. - : ‘

" Treating, then, his order as one passed under section 476, 1t is

. oléar that he had no jurisdiction to pass the ‘order., The word

“Court ”” in that section means only the Judge before whom the
civil proceedings were conducted; and neither his successor in
office nor the appellate Court come within its meaning, See
Begu Singh v. Emperor, (V) . L -

L. A. Shah, for the opponent :—In th1s case the applwatmn for
sanction was made under section 195 of the Criminal Procedure
Code. The Subordinate Judge refused to grant the sanction.
It was, therefore, competent to the District Judge on appeal

* either to grant the sanction or to refuse it. But his jurisdiction

is not confined to either of these alternatives.  He ocan lodge a
complaint also under section 476. o

Sections 195 and 476 of the Criminal Procedure Code should
be read together ; and the word “ Court” in section 476 must
be construed to include the successor in office of the Subordinate
Judge and also the Court to which the first Court is subordinate

- within the meaning of section 195. I submit section 476 has not

been correctly construed by the Calcutta ngh Court in HBegu

* Singh v. Emperor. m

 There is no reason to suppose that the legislature while ex-
pressly providing for a complaint by the first Court as well as

(1).(1907) 84 Cal. 551
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the appellate Court, ‘wanted to restrict the mesning of the word -
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“Court ” in section 476, in which only the procedure to be followed m

by the Court in lodging such a complaint is laid down.
CHANDAVARKAR, J.:—This is a petition by Lakehmidas Lalji
for a revision of the order passed by the District Judge of
‘Ahmedabad, directing the Subordinate Judge of Godhra to
prosecute the petitioner for an offence under section 210 of the

" Indian Penal Code.

The circumstances under which the order has been passed are
shortly these :—

The opponent Chunilal Velp applied o the Subordinate Judge
for sanction under seotion 195 of the Code of Criminal Procedure
to prosecute the petitioner, Lakshmidas Lalji, for offences under
sections 193 and 210 of the Indian Penal Code. '

The Subordinate Judge having refused to grant the sanction,
the opponent Chunilal Velji appealed to the District Court:
That Court held a primd facie case for prosecution to have been
made out, but deemed it expedient, “in the interest of public
justice,” to direct the . prosecution of the petitioner- by the
Subordinate” Judge rather than gmnt a sanotmn to proseoute
a private party. ' '

On the authority of a Full Bench ruling of the Caloutta High
Court (Begu Singh v. Emperor®) it is contended before -us that
the District Judge had Zo jurisdietion to pass such an ozder
It is argued that the order for the prosecution of the petitioner
by the Subordinate Judge for an offence under section 210 of the

Indian Penal Code could only be made under section 476 of. the -

Code of Criminal Procednre, but that this latter sanction has been
held by the Caloutta High Court in the case just cited to apply
only where an order is passed under it by the very Judge who
tried the case in the course of the trial of which the elleged
offence was, -in the opinion of that J udge, committed, but not
where such an order is passed by the successor of that Judge who

~did not try the case.” Accordingly it is contended that as-

here it was the Subordinate Judge who had tried the case in  the
B (1) (1907) 84 Cal. 661,
32016-‘4 L P
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1907 course of which the petitioner is alleged to have committed the
PR offences under sections 193 and 210 -of the Indian Penal Code,
Larsr,  and as he declined to grant any sanction, the District Judge, who

Iy RE,

did not try the oase, had no jurisdiction to revove the
Subordinate Judge’s order and exercise or direct the Subordinate
Judge to exercise the powers under seetmn 476°of the Code of
Cmmmal Procedure. -

Caluse () of seclion 195 of that Code provxdes that no Court
.shall take any cognizance of any of the offences of the Indian
Penal Code therein specified (of which section 210 is one), % when
such offence is committed in, or in relation to, any proceeding in
any . Court, oxcept with the previous sanction, or on the complaint
of such Court, or of some other Court to which such Court s subor-

~dinate.” That is, if in the course of the trial of a caseina

Subordinate Judge’s Court, any of the offences specified in the
clause is committed, it is open, not only to that Court but also to
the District Court, to which that Court is subordinate, either -to
grant a sanction or prefer a complaint for the prosecution of the
offender, although the District Court may have had nothing to do
with the trial of the case itself. . 8o far then as this olause of
section 195 is comcerned the Legislature has not confined the
power to grant a sanction or to prefer a complaint only to the
individual Judge before whom the trial of the case took place
Hénce the reasoning of the Full Bench of the Caloutta High
Court as to the scope of section 476 of the Code oannot be held
to apply to this clause,

Now, the olause prescribes two courses, one of whmh must be
followed to iritiate a prosecution for any of the offences specified
init. One of them is a previous sanction, the other is a complaint.
Some of the subsequent clauses of the section show what a
sonction is. 1t is permission given to a private party to initiate
a prosecution by filing a complaint. But nothing is said in any

~of those olauses about a complaint which ,either of the Courts
“mentioned in clauses () and (¢) is empowered to prefer. -That
" is because the Code has in some of the earlier gections of the

Code defined the word complaint and preseribed the mode in
which it is to be preferred. But seeing that that mode may not
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be convenient to a Court empowered to initiate & prosecution in 1807
'the -interests ‘of publio justice, a special procedune is provided in ﬁms
section 476, clause (¢), for such Court to follow when it exercises 1}‘“ 1
that power. Hence clause (2) of that section provides that when - NRE
a Court has exercised the power in the manner presoribed
by clause 1 of section 476, the Magistrate to whom the
acoused person is sent by that Court “ shall thereupon proceed -
-according to law, and as if upon complaint made and recorded under
seclion 200 »

Seotmn 476, olauses 1 and 2, therefore, define the form, scope

- and vature of the complaint mentioned in clauses (b)) and (¢} of
seotion 195. And the two clauses of the former section must be

read with the two clauses of the latter; when any question about ‘
a prosecution started upon the complaint of a court arises,

If they must be so read, it follovs that the power under
seotion 476 may be exercised either by the Judge, who - tried the
case, in the trial of which the alleged offence was committed, oy
by the Judge-to whom he is subordinate And if having regard -
to the plain language of clauses (6) and (¢) of seotion 195, the
latter can oxercise the power under section 476 though the trial

‘of the case was not before him, why should the Legislature be -
held to have intended that a successor of the former Judge ¢n
the samo Court shall not similarly exercise the same power ?

With great respeot for the learned Judges who constituted
_ the Full Bench of the Calcutta High Court in the case above-
mentioned, we are unable o concur in their decision, because we_
do not find in those judgments any disoussion of the relation of
clauses (b) and (c) of section 195 to clauses 1 and 2 of section 476,
1t humbly appears to us that there is a close relation between
the two and that the former throws light upon the scope and
meaning of the latter. Clauses (6) and (¢) of section 195
empower a Court to initiate a prosecution of its own motion by
means of /8 own compluint. How that complaint may be preler-
red is not stated in that section, but it is stated in section 476,
clause 1, because clause (2) of this section says that the proceed-
ings adopted by a Court under clause 1 shall be treated as bemg
" in the nature of a complamt ’ :
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The Full Bench of the Caloutta Figh Court have proceeded:
in support of their view upon certain words in section 476 and
other' grounds which either relate to-the polioy of the law
embodied in the section or other extraneous considerations. . In
their opinion, when a Judge, after he has tried a case, is succeed-
ed by another Judge in the same Court, the latter is not *the
Court” contemplated by the Legislature for the purposesof the
power exerciseable under section 476. In support of that ‘view
they lay stress upon the language of the section that the offence
to be inquired into “must have been committed before” the -
Court or “ brought unde: its notice in the course of a judicial
proceeding.” This is taken to mean-the Judge who constituted

“ % the Court ” when trying the case. But if the “ Court,”. taking

the word in its ordinary signification, remains the same through-

-out, though the individual Judge constituting it and per-

formmg its function may vary from time to time, we fail to
perceive, with due deference, how an offence committed before’
that- Court or brought under its notice in-the course of a judicial

. proceeding before it ceases to be such beoause the individual

Judge, who tried the case or heard the proceeding, ceases to be.
the presiding Judge of that Court. Then it is pointed out in
the judgment that there is a distinction between the  powers
exerciseable under the provisions as to sanction under section 195

and those exerciseable under section - 476--that the latter are

summary and must be exercised at or immidiately after the olose
of the trial of & case. As to this also, with great respect; we- fail
to find anything in the language of section 476 which makes it.
incumbent upon a Court acting under it to exercise - the power
within any period or at any particular time. Such a constrae-
tion-necessitates the importing into the .section of words: which
are not theie; and for which there is no necessary implication.
from the language used by the Legislature, No doubt the
procedure under section 476 seems summary as distinguished.
from the procedure in a prosecution started upon a sanction.

" granted to a private party, because it empowers the Court to-

send the accused in ocustody to a Magistrate for tfrial.  Eut
the- distinction .is. more apparent. than real. . When a pnvate;
party files a complamt on the strength of the sanotxon granted
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to him by a Court under section 195, it is open to the Magistrate 1907
who receives the complaint to order at once that the accused be LARSHMIDAS
brought before him in custody. In such a cdse, as soon as there  Larss,
is a complaint there is an arrest of the acoused. Similarly, ¥ 2F-
when the-same Court, instead of granting a sanction to' a private
individual, itself moves under section 476, that Court is
empowred to do what the Magistrate alone can do in the other

case. That is the only difference between the two cases, but it

-does not follow that the one power is more summary than the |
other, because in one case the Court preferring the complaint .

can order arrest and in the 6thor the arrest can be made at the
ingtance of the Magistrate moved by the private individual.
Another ground of the Full Bench is thet “ if months after  the

trial  of a case before a Court, that Court may act under

section 476, it is difficult to appreciate the necessity .of section

‘195.. The necessity, we venture to think, is this An offence

may be committed in the course ¢f a trial before a- Judge, and no -

one may know anything about it. It may be discovered long

after the trial has ended ; the Judge or his sucoessor may come-

to know of it in the course of some other trial or in some other

way. No private party may think it worth his while then to

_apply for a sanction to prosecute; and yet in the interests of

"public justice it may become necessary that there should be a
proseoution} In such cases section 476, as distinguished from

seotion 195, becomes useful. "Tc put a concrete cuse, a decree-

holder applies for execution and in his application deliberately

and fraudulently overstates the amount recoverable from the
judgment-debtor. The latter being illiterate, dues not know of

the fraud, and the decreo is executed as applied for. Siz months
afterwards the decroe-holder n another case admits before the

same Court consisting of the successor of the Judge of that

Court who had tried the case relating to the excoution pro-
ceedings that the ecxecution was fraudulent. He has clearly
committed an offence under section 210 of the Indian Penal

Oode.” But no one, not even the judgment-debtor, applies

for sanction to prosecute, 1f the reasozing of the Full Bench

of the QCaloutta High Court is correct, then in such a case, in-

‘spité of the plain admission by the deoree-holder tha# he has
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committed an offence the Court is powerless, beoause i cannot

" Laxsmuipas Proceed against him under seotion 476 and there isno one to

-Bavst,

IN RE.

move it for a sanotion under section 195; aud public justice
‘must suffer. It is impossible to suppose that such a construction

- of section’ 476 of the Code of Criminal Procedure could have
_ been intended by the Legislature. There is no - doubt this
. distinction between section 476 and seotion 195 that an order
. under the former is not but an order under the latter,is appesal-
_ able. But does it necessarily follow from that that the power

under section 476 was intended by the Legislature to.be exer-
cised only by the Judge who tried the case but not by his
succeasor? One reason for the distinction may be that when a
Court is acting under section 476 it knows its responmsibility
and will not act unless the offende appears clearly to have been
committed. There is no reason to suppose. that the Court is

aotuated by any motive in initiating the proseoution. .It may

be otherwise when a private individual applies for sanction to
prosecute. ' He may be impelled by personal considerations and

"~ the application may not be bond fide. In the former case, mo.

right of appeal is given because it is the Court moving in the
matter upon its own responsibility ; in the latter the right is
given to prevent any abuse of the process of a Court by private
persons - :

- Under these cuoumstancos we are constramed to dissent from
the Full Benoh ruhng of the Caloutta ngh Court.

We must, therefore, hold in the case before us that the learned
Judge of the District Court had jurisdiction to pass the order

" under seotion 476. The form of the order which he has actually

passed, however, is nof, strictly speaking, in conformity with
that section, with which, as we have said, clauses (s) and (b) of

“geotion 195 must be read. The District Judge has directed the

fubordinate Judge to prosecute the petitioner for an offence
under section 210 of the Indian Penal Code instead of himself
proceeding according to olause (b) of section 195 read with
section 476. In-order that the District Judge may follow that
procedure we amend his order and direot that he prooeed
acoordingly. - -
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- Kn1eur, J.—I entirely conour in the reasoning and conclusions 1907
of my learned colleague. If I may venture to offer a respectfu} T T——
criticism of the grounds upon which the decision in Begu Singh v.  Lavai,
Emperor V) proceeds, I would-commence by observing that each IV BE.
of the three judgments delivered- in that case is based upon a
‘separate and distinot reason. In the.first it is argued that
sections 476-and 195 deal with different subject-matters, the one
conterrplating a .summary proceeding by the Court of its own
motion, and the other a prosecution by a private. individual
based upon a sanction : and it is pointed out that- while there is .
an appeal from an order under section 195, there is none from
one under section 476. No reference, however, is made to the
fact that under section 195 a progecution may be instituted, not
only on the sanction of the Court, but also upon its. complaint:
the words or on the complaint being reiterated in each of the
three enabling olauses of the section. Itis difficult to under-
stand how an appeal oould lie from an order under this section
directing a complaint to be filed. The jurisdiciton of - the
appellate Court is confined fo those cases in which sanction has
Leen granted or refused and this Court has explicitly ruled that
no appeal lies from an order under secion 195 directing the
institution of a complaint: Quesn-Empress v. Rachappa . 1 can,
therefore, find no valid distinction between the two sections on
this ground: nor, with sall deference to the high authority.in
favour of the contrary view, can I detect anything more
summary in the action of a Court which sends & case for inquiry -
or trial to the nearest Magistrate under section 476 than in one
which direets & complaint to be instituted under section 195,
although no doubt the former course is the speedier. The main
effect of section 476, in my humble opinion, is to relieve the
Magistrate from .the necessity of observing the formalities
prescribed by sections 200 and 204 : formalities obviously
superfluous in such cases as these.. In this connection reference
may be made to the opening words of section 200.

In the second of the three judgments the ratio decideradf
appears to be that the officer before whom the offence iscommitted

@) (1907) 34 Cal, 551. ® (1888)* 13 Bom. 109.
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alone is in ‘a position to say whether it is or is not a case for

Lagsaninss Proceeding under section 476,  and that if the powers oconferred

Larir,
IN RE.

by the section are to be exercised by an officer devoid of personal
knowledge of the circumstances of the case, not only is the acous-

~ ed person deprived of a valuable safeguard, but there is mno

oorresponding responsibility placed upon the private scmplain.
ant as there would be under section 195. Here again it seoms
sutficient fo . point out that these are the precise objections, if
objections they. be, that could be raised to a prosecution under
seotion 195 on the complaint of * some other Court to which
such Court is subordinate,” and that the law does.not recogmise
their validity. - It is a mistake, I think, toread that seotion as

conferring a special protection upon a special oluss of offenders,
Any person offending agaiust the provisions of the Penal Code
is liable to prosecution forthwith, be he perjurer or be he thief;
but it is manifestly undesirable in the public interests that
prosecutions of the particular classes dealt with in section 195

‘should be. instituted on mere private initiative. The law has

therefore provided a bar that must be removed before private -
complaints of such offences can be entertained : but the bar is one
imposed in the interest of the puhlic, nvt in that of the offender

- and does not hamper or delay the 1nst1tut10n of prosecutxons by

the public authorities concerned.
In the third judgment the view taken is that in the mtentlon

- of section 476 the desirability of a prosecation should be expressly

' present to the mind of the Court during the proceedings in the
course of which the offence was committed “or ‘brought to notice.
The suggestion is, I think, sufficiently answered by the consider-

" ations on which I have dwelt; and for the rest I do not clearly

apprehend how, when the officer originally presiding over the
Court has been vemoved by death, transfer, or other causes, it is-.
to be determined what.miy or may nt have been expressly )
present to his mind during the proceedings, :

I am therefore of opinion that the word Court in. seetlon 476
includes within its scope the other Courts to which such Court is
subordinate referred to in section 195, I conour in the order pro-

- posed by my learned oolleague for the reasons which he has glven
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