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1907 - da.te of breach, and the plaintiff is entitled in addition to interest
Rax cnnon on Rs. 500 from the 24th September 1904 until the 15th June
1906 and the costs and expenses he was put to owing fo the

M‘"NMOEAN breach, There must be an inquiry into the damages,

DAS,

Attorneys for the plaintiff:— Messrs. Malri, Enalal Mody
. and Ranchhoddas.

Attorneys for ‘the defendant :— Messrs. Ardeshir, H’ormdsy"
Dinsha & Co. and Messrs. Hiralal & Co.

B. N. L.

ORIGINAL CIVIL.

Befol o Siv Lawrence Jenkins, X.C.1.E., Ghuy" Justzee, amal
v ' Mr Justice Heaton.
1907 R ) a
Septomber 97 BANOO BEGUM 4ixp OTHERS, APPELLANTS AND OPPONENTB, v. MIR
ABED ALI .mn OTHERS,* RESPONDENTS AND APPLICANTs ; AND MIR
ABED AL[ AND oTHERS, APPELLANTS AND APrLIoaNTg, v. MIR AUN

ALI anD ormERs,* RESPONDINTS AND OPPONENTS.

Makomedan law - Creation of vested remainder by a Mahomedan—Spes
successionis—CTreation of life-interest amongst Shias allowed.

Ttis possible for 2 Mahomedan to create a definite interest like what would

be called in Engiish law a vested remainder, and such a remainder, though

"liable to be displaced, is not a mere expectancy in suceession by survivorship

or other merely contingent or possible right or interest, but an interest that
coula be attached and sold. )

Umes Ohunder char V. Mus:ummat Zakoor Fat1ma () followed.

Amongst Shias the creation of a life-interest is allowed, and it appears
according to Nhia authorities that during thé petiod of the life-interest the
deferred interest can be dealt with by way of sale, gift, and otherwise, pro-
vided that there is no interference with the partioular estate, and it would
seem to follow that the pnrchaser or dvnee conld deal wnh the mterest 80
acqulred by him, : Tt : ‘

Arrrar from the ]udgment of Russell, J.

# Original Buit No, 565 of 189, . (Y (1890) L. B. ]7 I. A 201
- Appeals Nos. 1479 and 1484,
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- The materml faots in this case are set out in the ]udgment of -

Jenkms, C. J'.

* Strangman and Mzrm for appellants in Appea.l No. 1479 a.nd
- for respondents Nos. 2 to 4 in Appeal No. 1484.

Robertson, for appellants in Appeal No, 1484 and for respon- g

dents Nos, 1 to 6 in Appeal No, 1479.

J ENK!NS, C. J.:—These appeals arise out of proceedings in .
- execution of a decree, passed by consent on the 22nd December

1891, . whereby it was directed -(amongst other things) as

- follows :—

¢ And this Court doth further ovder that the land and dwelling-house-
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situate at Bhendy l'azar or Parel Road in Bombay bearing Ward .

No. 8099, Street Mos. 558, 80, 62, 6¢ and 123 and Collector of Land Revenue
old No 720, new No. 7892 and old Survey No. 1174 and new Survey
No. 7539 be held and enjoyed by the second plaintiff for her life, and from
a nd after her death that the same be sold by public suction and the net
proceeds thereof be divided among the six sons cf the first plaintiff, Khan
Babadur Mir “Akbar Ali, and their heirs in equal shares after setting aside
- @ sum of rupees threo thousand out of the said sale-proceeds for the death
ceremonies of the plaintiffs and also for the Mobarum ceremonies, and that
this sum shall be dealt with in accordance with any direetions in that behalf
that may be given by the second plaintiff by a writing under her band or
..by her will and that the said second plaintiff do keep the said property in
proper repair during her life and do pay all outstandings therefor.”

The first pla.mtﬁf was Abkar Ali, the second plaintiff was his
wife Umda Begum, and the six sons of the first plaintiff Abdul
Ali, Abed Ali, Afzal Ali, Asgar Ali, Fatteh Ali and Zoolficar

Ali and his daughter Bibijan were the defendants, Akbar |

Ali died in April1894. Onthe 11thJanuery 1898 Afzal-Ali and
Asgar Ali purported to transfer to Abdul Ali all their right,
title, interest and share under the decree in the premises at

Bhendy Bazar Street and also their one-third part or share m‘

the moneys to arise from the sale.

Tn 1899 Afzal Ali died. On the 17th of June 1903 a transfer
was expressed to be made by Fatteh Ali and Zoolficar Al in
favour of Abdul Ali of his right, title, interest and share in the
property and the proceeds of sale.
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On the 2nd December 1903 Umda, Begum died.  On the th
of March 1905 Abed -Ali purporled to transfer in the same terms

BEGUM his iuterest and share in the Bhendy Baza,r property and the
{va ABRD proeeeds of sale. -

© ALL

Then, on' the 14th of June 1905, Abdul Ah died. Each

. transfer was for valuable consideration,and in- each instrument

‘of transfor there was a covenant for further assurance.

On the 24th of February 1906 Asgar Ali, Fatteh Ali and
Zioolficar Ali notwithstanding the transfer by them gave notice
of an apphoa.tmn for sale of the Bhendy Bazar property and
for distribution of the net salo proceeds amongst the sons of
Akbar Ali. and theu' helrs in equal shares as provxded in the

= decree.

The application was resisted by {;hose'claiming under Abdul
Ali on the ground that the applicants by reason of the several
transfers had no interest in the decree entitling. them to ask for
its execution. No objection has been taken to the procedure
adopted and -the only question raised has been whether the‘

transfers were opera.txve

They have been attacked on two grounds ﬁrsf it has been said

* that the interests they purported to pass were not capable of

transfer, and, secondly, that each transfer was invalidated by
roason of seetmn 257A of the Civil Procedure Oode ‘

’

The only ground on whxch it was clalmed that the mterests

~ were incapable of transfer was that they came within  clause {(a)

of section 6 of the ‘Iransfer of Property Act, and it was not
suggested that there was any rule of Mahomedan law more
favourable to the applicant’s contention. That clavse isin these
“terms : - * The chance of an heir-apparent succeeding to an estate,

the chance of a relation obtaining a legacy on the death of &

kinsman, or any other mere possibility. of a like nature, cannot
be transferred.”  What therefore we have to consider is whether

* the interests and shares expressed to be transferred come within

these words. Manifestly the transfer by Abed Ali does' not
corne within the words, for Umda Begum was dead at'its date
and Abed Ali’s interest had thus-vested in possession. - '
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But " at the date of the other two transfers she was alive, and
Afzal Ali did not even survive her. Therefore, it s argued, the
" transferors ha.d not at the date of these two transfers anvthing
more than a posubﬂlty within' the meaning of olause (a) of
section 6. :

This contention rests on the view that the -Mahomedan law
does not recognize a vested remainder, and in support of this we
have been referred to Abddul Wakid Khan v. Mussumat Nuran
Biti, M. But the actual point there decided was as to the con-
struction to be placed on the documents evidencing a compromise,
‘though no doubt their Liordships were influenced in coming to
their decision by the consideration that it appeared to them to be
opposed to Mahomedan law to hold that the compromise created
a vested interest similar to a vested rema.‘inder under the English
law, for such an estate, they said, did not seem to be recognized
by the Mahomedan law. In estimating the applicability of this
decision to- the present case it must be borne in mind that the
parties were Sunnis and that their rights were governed by the

Hanafee law.

In arriving at their conolusion their Lordships cited a previous
decision of the Privy Council in Mussamut Humeeda v, Mussamut

Budiun®, There the High Court of Calcutta had held that the .

effect of the transaction under discussion was that a Mahomedan
son had created in his mother’s favour a life-interest in the
property in suit. As lo this their Lordships of the Privy Council
said : “ Upou what grounds then ought it to be held that what
the son gave up, he gave up for only the life of his mother
retaining the legal reversion in himself? Tho ereaticn of such
a life-estate does not seem to be consistent with Mahomedan
usage, and there ought to be very clear proof of so unusual a
transaction.” And then their Lordships go on to say that they
are of opinion that the expressions used taken in connection with
the rest of ‘the evidence are too weak to prove a transaction so
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improbable among Mahomedans as an alienation by the son for -

]

the life only of his mother.

1) (1885) I R, 121. A. 91, '(2)-(1872) 17 W. R. 525 (Civ. Rul.),
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It is true that the1r Lordships do not aﬂirm the" valxdlty of

such & transaction but they certainly do not dxsoard 1t a8
1mposs1ble

¢ ~

And this brings me to Umes Chnder Szrcar v .Mussummat

Zahoor - Fatima), There a Mahomedan . granted property in
mokurruri to his second wife with the ‘condition that if she
should die childless it should go to his two sons by another wife,
The second wife had no child, While the grantor was still alive
a decree-holder attached the interest of one of the sons and after
the grantor’s death the right, title and interest of the judgment.
debtor was sold. One of the questions disoussed and determined
by their Lordships was as to whether the purohaser took
anything. It was decided that he did. )

Their Lordships said :

>

“The sale took place, and the certificate was granted on the 22nd of
September, 1879, and it is there certified that the decree-holder has’ been
declared as the purchaser of the judgment-debtor’s right in 1 anna out of

16 annas which were mortgaged, and so forth, and by another certificate

there is a similar declaration as fo the 7 annss. So that it is . quite clear .
that the intention was to attach and to sell whatever right and inferest the ..
judgment-debtor Farzuod had in the 8 annas of the property. The

- question is, what interest had he as regards these 17 dams ? That depends

upon the construction of the deed of the 26th of January, 1871. In that
deed there may be some obscarity as to the exact interest that the children
of Sultan Ali and his wife Amani Begum were to take, but as
applied to the events that have happened there is no obscurity about it.
Sultan Ali, the then owner of 1 anna and 14 dams, grants that share in
mokurrari farm to his wife Amani Begum on this cordition, that if sho has

‘a child by him the grant suall be taken as a perpetual mokurruri,

Whether descendible to children or taken by children in remainder does
not matter now (the deed is rather obscure on that point), but it is to go to
the child of Sultan Ali and Amani Begum in perpetual inheritance. In
case of no child being born, then it is only to be. a life mokurruri, and

- after the death of Amani Begum, the property is to come to the possession

of the settler’s two sous, Farzund and Farhut. There is to be paid the
Government revenue on the share of the estate, and one rupee to the settlef,
At the time of the attachment Sultan Ali was still living, and, at all events, -
in contemplation of law there might be & child to take; but the deed
confers upon the eons Farzund and Farhut a definite intorest, like what

. we should call in Fnglish law a vested remainder ; only that it was liable
" to be displaced by the event of there being a. son of Sultan Ali by Amani-

(1) (1890) L. R.17 I. A, 201, .
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" Begum. Between the attachment and the sale—very foon after the attach.-
ment—Sultan Ali died, and then the contingency, such as it was, was evtirely
put-an’end to. It i quite true the parties might not know whether Amani
Begum was with child by Sultap Ali or not, but the fact was determined at
that time, and there was no longer any coatingency in the eye of the law.
It does not; invtheir Lordships' view, very much signify whether Sultan Ali
- was alive or dead at the time of the sile, but they wish to guard themselves
against being supposed to concur in an argument that was presented at the
Bar, to the effect that if between the'time of attachment and the time of
sale events should happen which would have the effect of accelerating or
enlarging the inlerest of the judgmsnt-debtor as it stood at the tima of

attachment, that augmented - interest would not pass by the sale which pur.

ports to convey all that the judgment-debtor has at the time. But taking
the cage most strongly against the plaintiff, supposing that he conld get
nothing bus that, which- was capable of attachment, and was actually
attached on the 14th of April, 1879, their T ordships hold that, this interest
in remainder is a property which was capable of being attached, and
which was intended to be attached. It is said that by section 266 this
property was not liable to attachment, because it is there providéd that
¢ The following particulars shall not be liable in attachment’and among
them is, ‘an expectansy in succession, by survivorship or other merely con.
~ ‘tingent or possible right or interest.’ It seems to their Lordships that in
all probability the High Court, who held that the 17 dams were not
" ‘attached, must have had - this section in their view, though they do not
refer to it because they treat the case as if the two sons had no interest
during the life of their father, but as if, upon the father’s death, they
inherited the property from him. But thit is not the case, excepting as
regards the one rupee, which for this purpose may be thrown out of con.
sideration altogether. Except as regards ihat one rupee they inherited
nothing-from him. He had in his life-lime parted with the whele pro-
perty, either to Amani Begum, his wife, and her children by him, or to his
two sons. That interest given to the two sons appears to their Lordships
not to fall within the description of an expectancy or of a merely contin.
gent or possible right or interest. Their Lordships therefore hold that as
regarda the 17 dams the plaintiff has the priority, and that the decree of
the High Court is erroneous to that extent(1),”
This case than affirms the possibility of the creation by a
Mahomedan of ¢ a definite interest like what we should esll in
English law a vested remsinder,” and that such a remainder

though liable to be displaced was not a mere expectancy in
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succession by survivorship or other merely contingent or =

possible right or interest, but an interest that could be attached
“and sold. ’
O () (1890) L. R. 17 I. A, 201 at pp. 208, 309,
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Now here we have to do with Shias and not with Sunnis, and
where they are concerned the creation of a life-interest is
allowed. This is well recognised, aund it 'is supported by
Exhibits Nos, 4 to 9* which are extracts from Mahomedan law
books, tFanslated for the.purpose of this case.

- * Exursir No. 4 .
(Translation of an extract in Arabic from an un. numbered page of
Fazkiratal Fukaha, a Mahomedan Law-Book of the Shias Vol II Chapter

~on Wakf), - . : -

. & * i
IfA glves away. his house to B by way of a Sukna, Umra or Bukba by
fixing & period, the house does not go out of his (A’s) ownership and it is
lawful for (him) the owner to sell the honse and in that case the
Sukna and (? or) Umra does not become null and void—nay the Sakin
(person enjoying Sukna) is entitled fo the right of residence, which is
-already made over to him ; consequently, if the purchaser was aware of the
fact, he has no option to annul the contract but if he was not aware, it is
optional for him to cancel the sale or to ¢ onfirm it at the full prxca with a
view to derive (some other) benefit from the property.
Exmieir No. 5. ) ‘
. (Pranslation of two extracts in Arabic from Hadaik-un. Nadirah, a
Mghomedan Law-Book of the Shias, Vol. V, page 514). '

.. ' *. B
* * :

. ¥ .
" It is well known among the As-hab (Jurists) that Sukna (right of resi-
dence), Umra (life-interest) and Rukba (giving away a property for a fixed
period or on condition that the same should uitimately revert to the survi-
vor) do not become null and void by sale

¥ * *
* * *

Since you have known that sale is lawful in the (abovementioned) case
{of Sukna or Umra), if the profit of the property which is sold is- already
taken away (by the person enjoying the Sukua or Umra), the purchaser if
be be aware of the fact, has no option (to put an end to the contract) -
beeause of his having gone in for a thing the profit of which has already
been taken away. It is therefore obligatory on him to wait till the expira-
tion of the period or (termination of) the life-interest, after which the proa
fit will revert (to him). But it is lawful for him, pending ‘the period and
during the life-interest, te derive benefit out of the property by sale, gift,
emancipation and such other acts as do not interfere with' that particular
interest (of Sukna or Umra).

Exmeir No, 6. ) )

(Translation of an extract in Arabic from an un-numbered -page’ of
Kifayatul, Ahkam, a Mahomedan Law-Book of the Shias, Sectwn on

Snkna, ete.) - o o«

~
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The genuineness- of these texts has not been questioned, nor
has any authority been cited in opposition to them.

And whatever can be given away as Wakf (. ¢., an endowment) is lawful
to be given away as Umra or Rukba. ‘
* - * * ’ * :
It (the contract of Sukna, ete , does not become nulland void by, sale—nay
the fulfilment of what is stlpulated is obligatory and the purchaser should
wait till the expiration of the period or (termination of) the - life-interest,
after which the profit reverts to him . , . . According to the said Sahiha
(correct tradition) but before that such acts as do not interfere with the
interest (of the person enjoying Sukua, etc.) like sale, gift, emanclpahon
etc., are lawful for him.
* * *
Ex=aisir No, 7.
(Translatmn of an extraét of a Persian Law-Book of the Shla Sect called
Sigh Ukud of Sheik Moorliza.)
- % And if the owner sells the house-during the period, the rxght of
residence is not thereby rendered null and void, but the purchaser will not
be the owner of its profit during the time the residence lasts.”

Exmmpir Mo. 8.

[Translation of an extract in Persian from Jame-i-Abbasi, a Mahome-
dan Law-Book of the 8hias, Section on Sukpa (right of resldence) and Unmra
(a life-grant or a life-interest), page 142.)

Section 3 on Sukna and Umra :— o -

If a person says to another ““Reside in this house so long as you are
alive,” then there are three conditions necessary for the same. First,
proposal such ag, *I have given you room in such and such a house”
T have given you a life-interest ” {in such and such an estate) ox “I have
given you such and such a thing for such and such a time’ and such other
expressions as may be in keeping with the above. Secondly :—Acceptance,
Thirdly :=Possession. ‘And if the act of eausing one to reside in a house
is made contingent on his (the grantor’s) own life or to that of the resident
or if the time is fixed, (the contract) becomes binding by his (the resident’s)
taking possession (of the house) and the same reverts $o the owner after
the death of any of them as stipulated. Hence, if one says *‘ you are to
reside in this hounse so long as you are living,” the same reverts to the
owner on the death of the resident. And as to this ease, if tho owner dies,
it shall not be lawful for the heirs of the owner to eject the resident.
And if one says * Reside in this house till the time of my death,” then the
resident should vacate the same on the death of the owner. But if the
resident dies before the owner, it shall not be lawful for the owner to
eject the heirs of the resident during his own life-time. If the contract is
not made contingent on death, he can eject the resident whenever he likes.
And whatever is lawful to be given in Wakf is also lawful to be given in
Sukna and Umra. And (the contract of) Sukna or Umra thereof does
not become null and void by the sale of the house. And if the Suknais
absolute, the resident himself and his family (only) are to live in the same,

B. 2016-~3
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. The extract, Exh1b1t 5 is mterestmg as expressly afﬁrmmg the
proposltlon that during the period of the life-interest the
deferred interest can be dealt with by way of sale, gift and

Mm Annn otherwise, provided that there is so interference ‘with ‘the

Arr -’
- .

particular estate, and it would seem to follow that the purchaser -

“or donee could deal with the interest so acquired by him:
Therefore what weighed with their Lordships of the Privy

Qouncil in Mussamut Humesda’s case and Abdul Wahid Khan's

* case has mo application, for it would not be correct to extend

to Shias the proposition that the creation of a hfe-esta.te d1d not
geem to be consistent with Mahomedan usage.

How then is the decree of the 22nd December 1891 to be con-
strued? -It appear to me clear that Umda Begum was intended
to take, and in fact did take, no more than a life-interest.

Then did the six sons take only the chance of an heir-apparent
sucoeeding to an estate, the chance of a rolation obtaining a
legacy on the death of a kinsman, or any other mere possibility
of a like nature? I think not. I think from the words used,
and having regard to the fact that the parties were Shias, that it
wes intended that the six sons should take vested interests

. capable of transfer and that the words are apt for that purpose,

The deoision in Umesh Chandra Sircar’s cage affirms the legality
of such an interest, and we have here the further circumstance
that these interests were created by a decree binding on.those
now before us and actually sought to be executed by those
who contend that such an interest could not be created.

* but if the same (i.¢., Sukna) is shpulated for other people besxdes them,
 itis Iawful for them (to live there). :

* Exmisir No. 9..
[Translatxon of an extract from Javahiral Kalam, an Atabxc Commentary
on the Sharaya-ut-Islama Law.Book of the Shia Mohammadans, Chapter

_on Sukna. (ngbt of remdence), page 619 ]

L

And (the underhned is the text of the orlgmal) if one says ““1 have
given this house to you and to your descendants by way of Umra,
the same is Umra (life-grant or life-interest). The same, i.c,, Umra shall
therefore continue to be binding so long as the descendants may be existing
and on their extinction, the profit shall revert to the owner. But as
vegards the house itself, the’ same remains the property of the owner.
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Therefore I hold that Abdul Al1 aoquired the shares tha.t were
expressed to be transferred to him. . - ..
- The objection that seotion 257A. of the Civil Procedure Code
stands in the way of those who claim under Abdul Ali is in wy
opinion unsound. The transactions olearly do not come within
the words of the section. We must therefore vary the order of
Russell J. so far as it determines that any of the transfers were
inoperative. -

The respondents 2, 8 and 4 in appeal 1484 must gob their

~coste of that appeal from the appellants. In appeal 1479 the
appella.nts must get their costs from the respondents, -

Order mned. :

Attorneys for appellants in Appeal No. 1484 and for respon-
‘dents Nos. 1 to 5 in Appeal No. 1479: —Mecsrs. Ardeshir,
Hormussi, Dinshaw & Co.
' Attorneys for appellants in Appeal No. 1479 and for respon-
denis Nos. 2 to 4 in Appeal No. 1484 : Messrs, Mirgs and Mirza,

B, N, L,

APPELLATE CIVIL.

Befaro 8ir Lawrence Jenkins, K.CLE., C'heefJuslwo, and
Mr, Justice Batchelor.

JAMSETJI MANEKJI KOTVAL (ortgivaL Pmmun), Arrm.mm'.

. HARI DAYAL (onie1vax DErENDANT 1), REsPoNDENT.*

Civil Procedure Code (Act XIV of 1883), sections 232, 244, 372 and 647~
Dacree for an injunclion to protect land ~Sals of the land—Subsequent
suit by the purchaser for an injunction—Execution of the former decres
cannot lie. . ) .

A obtsined an injunction against B restraining him from obstructing A
in the exercise of his right of way to his (A's) land over B’s land. A sub-.
sequently sold his land to C. B similarly obstruoted C. C then. broughit

_a suit against B for an injunction in terms similar to that formerly obtained

by A. B contended that C's remedy, if any, was by way of execution of

the decree obtained by A.

» Appeu from order No. 18 of 1906,
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