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' Before Mr. Justics Russell, ‘Actiky Chief Justice, Mr. 'le;stice Chandavarkar,

M. Jushce Batf_y, Mr Justwe Drwar and Mr. J'ushce Beaman,

+ ' REMPRROR v, NARAYAN RAGHUNATH PATKIH

. Criminal Procedure Code (det V of 1898), section 162—-Bbmbag/ Qity Police
-7 Aet (Bom _Aet IV of 1902), section 63—Indian Evidence Act (I of 1872),
~ sections 24 and 167 « Amended Letters Patent, 1865, ¢ lause 26— Statemerit
" made by @ witness to dnd taken down in writing by a Police aﬁfvei—-

Admissibility in evidence —Confestion of accused, admissibility of.

One P, an enfry elerk in the Geheral Post Office, bBom‘bay, was charged
* with-having committed’theft in reapect of a registered letter. 8., a friend
of the acrused, had made a statement toa Police Officer which'the latter bad

taken down in writing, At the trial S, devied having made the Btatement, '

_wherenpon, the Presiding Judge admitted the statement in evidence both to
diseredit 8. and also as evidence against P. ia that it contained statements

made to.the Police corroborating confessions made by P. These confes- .

sions were also used in evidence against P. On the application by P.'s
Counsel the Advocate-Greneral certifiel under clause 26 of the Amended®
Letters Patent that tha said document wag wrongly admltted On a review

* -of the Full Bench.

. Held, having . regmd bo section 163 of the Crlmmal Procedute Code
(Act V of 1898), the said document oughc ns to have bsen admitted
- or used ia evxdence against the ascused.

Psr Russery, A¢. O. J : ~The document mrght be used to oozxtrndlct
the witness not by putting in the statement, but by putting it in the hands
of the Police Officer to refresh his memory and to get him to contradlct the

. statement of 8, :

Per CHANDAVARKAR, J. —It is the statement countained in the writing
which only counld bo uszed and that only to impeach the credit of such
witness in the manner p-ovided by the Indian Evidence Act (I of 1872) .

Per Barry, J. :=~The writing might have been used for the purpose of
refreshine the memory of the witness cross-examined as to {he fact of the
statement either ou behalf of the prosecution or on.bebalf of the defence
provided that it was treated by the presecution only for the purpose of
' xmpeachmg the credlt or in corroboratmn of the thneqs who made it

h ‘*Oa'se No. 1}, Third Urimioal Sessions of 1976. Referenoe to Full
Benoh ona cerulmate gmnted by the Advocate-General, . - = ~ b

e

1907.
June 25.




112

1907

THE INDIAN LAW RFPORTS [VOL XXXlI

Per BEAMAN, J. —The wrmng ought not to have been admltted at all
or its contents to have been allowed to be used by the prosecutlon for the
EuPERBOR :
} nominal purpose of contradlctmg the witness. . AR
NARAYAN The question was also raised by Counsel for the Crown whether undel’
RA,BHUN ATH clause 26 0f the Letters Patent the Court had power to roview the case only
ATERI.

qua the wrongly adxmtted evidence or had power to re\new all the rest of
‘the case. .. .- cLe

Held, by Rvssm.n, AG C J., CHANDAVARKAR and BA'M‘Y, JJ (DAVAR

“and Bramaw, JJ. dlssentme) that the Court has power to rerew the
~ whole case. : -

Per DAVAR, . .——Under clause 26 the Oourt is at llberty to review the
case or part of the case for the purpose of determining the point .or points
of law which are either reserved for its opinion or certified by the Advocate-
‘General to be wrongly decided. Tt is not open to the Court in review to go

~ behind the record of the caso - and enter into an elaborate investigation as

to whether each’ particular piece of evidence recorded bV the J udge was or
was not rightly admitted. e
Per Bravan, J. :—~If the party did not ob]ect, did not ask for a cerhﬁ-
“eate in respect of evidence which is challenged for the first time after the
“trial, at the heanng before the Court of Referen(,e, the ob]ectxon comes too

- late.

‘The further question was raised by Counsel for the accused whether

“the confessions of the accused were 1rrelevant under sectxon "4 of the

Indian Evidence Act (I of 1872).

Held, the confessions were rightly admitted in evxdence S

Por Barry, J.:~TIt is not sufficient to render a confession irvelevant .
under section 24 that there may have béen added to it a statement whleh
has been improperly induced by threst or promise.- In order to make
a confession irrelevant it must be. shown that the confessron ltself was
improperly induced: . : : =

Per Davaz, J.+ In the absence of the point being reserved or certlﬁed
by the Advozate-General the Full Bench has no right to sit in appeal ‘on

. the decision that the confession was legally admissible in evidence.

4

REFurENCE and review of a case decided in the Third. Crim-
inal Sessions of 1906 of the High Court of Bombay by Russell, J.,
and & common jury on a certificate of the Advocate Gteneral under
olanse 26 of the Amended Letters Patent of 1865 obtamed hy the
prisoner’s counsel. : ;

The acoused I\amyen Raghunath Patki, who was an eutry
olerk in the General Post Office, Bombay, was charged before.

'Russell, J., and & common jury with having committed theft -in

respect of & registered Jletter No. 477, alleged to- ebhtain
currency notes of the value of Rs. 80 and four Goa lottery
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tickets. - “Bofore the commencement of the trial the accused had- - 1907 ‘

" ‘made two oral statements, one to his cousin, Anant Narayan, Eurzzon

- and the 'cher to his immediate superior in office, Chattarsingh, n’"[ym

- Both these persons were examined as witnesses for the prosecu- RacHUNATE

" tion. The accused had also made a third statement to H.8, F*™F
Hooper, Acting Presidency Post Master, who reduced it.to wriﬁing

. and it was pul in at the heunng as Exhibit- B. It was as

. follows - : :

EXHIBIT B

Statement of Narayan Raghunath Patki, clerk, Inlcnd
. Registration Depa; tmem

- On the 9th December 19)6 at about 7-3) p.m. Mr P, wW. Karaudxknr.
Senior Clerk, Inland Registration Department, opened the B-8 (Ahmeda.
bad) combined registered bag and transferred the contents to Shantaram
Narayan, Checker. During the transfer of the letters one letter fell under
the table. I picked up the letter and showed it to Mr. Bezonji, Joint Head
" Clerk on duty, Whon I picked up this letter no one observed me doing;so,
Mr. Bezonji told me to keep the lettex with me. In the meantime my
" friend Mr. Shankar Vishnu Naik, a Clerk in the Accountant General’s Office
camo to the window and called for me and gave me an ordinary packet con-
taining a tin case to post it for Banda. Mr. Bezonji had seen that article '
‘and lie took it from me, and it is now ascertained that the same was
delivered at Banda as a registered article bearing No., 227 to the addressee,
8. B. Kamat, who was the addressee of the ordinary packet received by me
from my friend Mr, 8. V. Naik who is the nephew ' of the addressee. On
léaving the office at about 12 o’clock (noon) I asked Mr. Bezonji what was
" tobe done with the registered letter 1n my possession which I had picked
up from beneath the table, and be told me to koep it with me and told me
that the ordinary packet given to me by my friend had been substituted by
" him (Mr. Bezonji) for the registered letter and he would see that the
account was made correct. He told me to open this registered letter at
home as he thought thal registered articles for Goa generally contained
" valuables, and told me to bring the contents to him next morning in office. .
On arrival at my house I opened the letter and found that it contained
three currency notes, one for Rs. §0, one for Rs. 20 aud cne for Rs, 10 and
(four) 4 Goa lottery tickets, the value of which T forget. These ticketa I
" destroyed. Onthe next morning, Sunday, Decembeor 10th, I came to office
. about 8 a.m. to hand over these notes to Mr. Bezonji whom I met in the
verandah facing the Public Works Departwent, Secrotariat, as arranged -
the night before, and I there handed over to him the whole of the contents
- of the letter except the lottery tickets. Mz Bezonji gaveme back currency -
- notes to the value of Rs. 30, Irefused to accept them but Mr. Bezonji -
. forced me to take them saying *that if you will not take them I.shall take
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1907 your name that you have opened the letter ” and T took them being afraid. -
————— About 8 days ago I came to know that after the lists of the 9th December
"EMPEROR 139 been checked-and that the No. 237 was not traceable as received in-the -
. N A'RV;Y’A.N 'qﬂice, but was shown in the registered list as sent to Banda-and that the
Raguynara receipt for the same had been called for from that office and the addressee .
‘Parkr.  had also been asked to give the name of the sender and office of tosting. I
consulted my friend Mr. 8. V. Naik how to settle this matter, and he advised
mo to'send my brother's son to Banda and settle with the addressee, not to -
give the name of the sender, and I ‘accordingly sent him, and received a-
telegram from him on the 11th instant saying *“Reached rafely,” “grandfather ..
all rights,” which meant that the addressee agreed not to give the name of’.
the sender of the substituted letter which was delivered to him 28 a reg-"
. istered article and for which hie had signed » receipt.. I heard yesterday that
_ the addressee had been -summoned by the Police to give cvidence in Court
- in'ths cnse now proceeding avainst Mr. P. W. Karandikar and fearing that
the truth would leak out, I cunifessed the whole affair to my brother K. R. -
Patki, who thought it best to bring me before ycu to make a full statement -
of the case. Recorded by me-this day. ' - T
‘Witness, (8d.) Napavan RisHonaTh

T (Sd) I Hoomin,.." )
Presidency Post Master. (Sd.) Cmarramsrye. @ ° " Parxr, -

April 13, 06, , 13-4.06.

. The acoussd’s friend Shankar Vishnu Naik had also ‘made ‘8 :
statement to. one Narayanrao, a Police Officer, who took it down -
in writing. At the trial Shankar Vishnu Naik being questioned
wif_h respeot to the statement, he denied having made it.” There- -
upon, Narayanrao,. the :Police ‘Officer,. was- examined and. was
asked as to whether Shankar made the said statement and he
having answered in the affirmative, the statement was recorded as.
Exhibit N. It fan as follows:— . '

- EXHIBIT N,

© Shankar Vishnu Naik.

. I am a Gowd Saraswat by caste and am at present employed in the
Accountant-General’s Office on pay of Rs. 80. I know .one Narayan
Haghunath Patki for the last 8 years.” I wused toreside in Shantaram
Kshatriya’s chawl in Girgaum, along with Narayan Raghunath Patki. Oa’
tho yth December last, I was residing with Patki in the abovementioned
chawl. I now reside with him at Matunga'in a hut. - About 4 months ago-
1 purchased one box containing ring-worm ointment from Messrs. Shies,
Kalyan: & Co., near th¢ Jumma Mosque for 4 annas. I wrapped it up in a
K piece of yaper and wrote the address 8. . Kamat, Banda, Sdwantwidi, there-
on and:‘gave it to Narayan Raghunath Patki at his room in Shantaram’s
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~ “chawl and asked.him o post it. Hereseived it aud I thewleft. T had -

.- purchased the ointment for Mr. 8. B. Kameat who 18 my uncle. I then
.- did not ask him anything' about the ‘cintment believing that it was duly
. despatchod T have not-heard anything from my uncle S."B: Kamat for -
. about a month. I expeota letter from him, On abont Saiurday, the R‘%BU“TH

Zth instant, at about 8 a.m. Narayan told me -that he had taken out.a
registered "letter about 4 months ago which -contsined: some . notes and
cheques ;- and sent the packet given by you to me in its stead and asked

me. what to.do. I advised him to send his brother’s son to Banda to tell

8. B. Kamat not to disclese my name to the Postal Officer. Next day on

‘morning at'about 7 a.m.; I, Narayan and Bhalchandra met together in"open

space nextto hut when I't71d Bhalchandra in the prescnee of Narayan what

- Narayan had done. I and Narayan then asked Bhalchandra to arrange

‘either to go personally or send some one to Banda and ask the addressee
not to disclose the name of the sender. We then asked. Bhalchandm to

“mend us & wire in'code words informing theresalt, = - N

“q

In his charge to the jury the presiding Judge used the ‘said

statement ot merely for the purpose of impeaching Shankar’s
credit, but also. as evidence against the accused, because it
contained- statements made by Shankar to the Puhce, ‘cor-
roboratmg ‘the accused’s confession. The jury unammously
found the aceused giulty but reeommended him to mercy on the

ground that the Post Office Service was greatly defective and-

‘exposed him to many temptations. The presnhng Judge, there.

- upon, sentenced the- aconsed to undergo ngoron 1mpmonment

~ for six years. B e e S

Some time after the sald conviction and seutenoa, the Advocaté-
General at the request of Mr. Murzaban, the prisoner 's*Counsel,
certified under clause 26 of the amended Letters Patent 18650
to the following effect :—~" .

. _ : ADV0CATE-GENERAL'S OHAMBEES,

Hiom Conrr: -/
Bombay, Octobey 16‘tlL 1906. )

Whereas one N arayan Raghunath Patki was prosecuted and conthed '
‘al: the Third Criminal Sessions of 1906 holden in the High Jourt of .Ju-
Qicature at Bombay and was upon such conviction on the 20th day of July »

1£06 sentenced by the Honourable Mr. Justice Russell {o- suffer ‘rigorous

- imprisonment for a term of six years, and whereas at the trial of the. said

‘Narayan Raghunath Patki it wae decided by the said learned Judge that

~ a ceriain document marked a)s Exhibit N and purporting to be a wntten

record of a statement made by one Shmkar, A witness for the prosecutxon‘ :

B 1758—2

15
1901
Eurnnqn

‘v,
"NARAYAN

TKY
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» ‘41907; nthe oaﬂe and taken down by one. bara.yanrao, 8 Polme Oﬁicer, was

: admissible in ewdenee ‘against .the said Narayan Raghuunath Patki, and
- EupEROR

v. the same was so admitted in and used as evidence against the said N arayan

NARAYAN Raghunath Patki. Now I, at the request of the connsel for the said
R‘g‘;‘f}gﬂm Narayan Raghunath Patki, certify that in my judgmeai the seid document- »

- -was wrongly so admitted and that there is accordingly an error. m the
dec1s1on of a pomb of law declﬂed by the said learned Judge. B e

~ (Signed) G.R.Lowxspms, .-
Advocate. Geneml Pro-tem.

. 0w1ng to the saxd celtlﬁcate the case was fized for a revww' k
by a Full Bench composed of Russell, Acting O J aud
Gha.ndavarkar, Batty, Davar and Beaman, JJ. ~ R

. Robertson (with .Mursaban and C. 4. Rele) for the prlsoner t—,
The written statement, Exhibit N., of the witness Shankar taken
by the Police Officer was not at ull admissible in evidence and
. could na} bo used against the accused.. If the document was not .
admissible, ils contents also were equally so. Section 162 of
the Criminal Procedure Code is incorporated varbatim ef litera-

. tum in’ the Bombay Oity Police Aot of 1902. In the present

- Criminal Procedure Code, section 162 is ameaded. Even before
the section was amended, such a statement was not allowed to A
be used by the accused on his behalt, a fortiori it could not be
used against him: Queen-Empress v. Sitaram Vithal W, Queen:
Empress y. Madho ', Queen- Empress v. Tay Khan ), Isab Mandal
V. Queen- Empress W Queen-Emp; ess v.- Haribai ) !

- The®statement was usel fo fill up a gap in the eVLdence
-against the accused and “was read to the jury. The dangers of
the use of such statements are poxnted out in Jsab ]l[mdal v.
Queen Fmpress 4, o o

" If the' said statement is excluded then thore is no other
- evidence against the’ acoused except his confession and that con-
' fession also is not admissible. It was made by the acoused to his

-superior of‘ﬁeer, who, it appears, had induced the accused to make -
it.  There are-certain faots in the statement which- were . known
. only to Chattarsingh, and 1t bears emment trages of suggestmns .

(1) (1887) 11 Bom. 657. (3 894) 17 AlL b7 at p. 69, - N
(z) (1892) 156 All.25atp. 26. . (4) (1900) 28 Cal. 848 at p. sw.
. @ (1897) Um'ep Cri. C. p. 936. :
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“?‘conming'frc')m him, There was enmity between Bezonji, mention. 1807
~“ed "in the confession, and Chattarsingh and the latter tried to get m
~the” accused to implicate the former in the commission of the 9.

. \ VAnnmc
~offence. © The confession of the accusod lmphoated Bezonji, but Rienunare
“the. presuimg Judge found that Bezonji was innocent. This fact ~PATE!

itself indicates that the acoused was induced by Chattarsingh to "

make the confession. There are also certain other matters in the
_confession which were found to be untrue. Where, therefore, a '
_confession contains facts which are proved to be untrue and .

which were chiefly induced by the acoused’s superior officer, it
' ’oannot be admitted as evidence against him.

_ The confessmn is an extra ]udwml one. It isirrelevant under

‘section 24 of the va1denae Adt, being obtained by means of
inducements, threats or promises. All the evidence in the case

" _contradicts the details of the confession. It was retracted when
“the accused pleaded not guilty. There is' not a single ease in

~ which, the facts. in a confession having been found to be untrues

© a:conviction bas taken pldee :. Qween-Empress V. Mahabir O
-Queen- Empress . Gharya®, S '

" Even if it be held that the accused has committed an ‘offence,

g ~'he ought to hve been oharged under sectlon 68 of the Indxan"
- Post Office Act. ‘

Wadia (with E. F. Nzc/zolsan, Publio Prosecutor) for the.
Qrowu —The statement of Shankar, Exhibit N., was not original- °
1y let in for the purpose of using it against the acoused. It was
* put in merely to contradict Shankar when, in the Sessions Court,
he denied having made it to the Police Ufficer. The present ~
COriminal Procedure Code came into force in the year 1898, The
cases oited for the acoused are all cases decided prior to that year.
Besides they only show that such a statement is admissible for
~ the purpose of corroborating or contradicting a witness.

~ The Court sitting in revision cannot go into the question
whether the confession was admissible or not. The Advocate-
_General has certified only that the statement of Shankar taken
down by the Polwe Ofﬁoer was ot admissible in ev1dence

b ,_;,Vuusss) 18AlL7S. - . @ (1894) 19 Bom, 728,
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Thérefore. th1s GOLrt ea.nnot now review the -whole' case and
determine- whether. other evidence was rightly admitted or not:*
c'ause 26 of the Amended Letters Patent. Now the only'-point~

. Raenunarx Which can be - consxdered is that on which the eertlﬁoate was

Pu‘x:

granted

Roberlsou, in reply —Th1s Court can go into “the whole
evidenos i in the same manner as the Comt of the ‘Crown Cases’

" Reserved in England.” Clause 26 of the Amended Letters Patent

1eoa1ved a wide interpretation in Reg. v, Naorgji Dadablai ™, ' See

- also Imperatriz. v. Pitambar Jina®), Quesn-Empress v. O’ Hara @), :
"Quen vo Hurribole C'hunder G}wse @), Subr akmama Ayyar V. ng-
,Emperm (8), - : E

RUSSELL,AG C J The aoeused in this case one Nara\an

‘Raghunath Patki, an Entry Clerk in the General Post Office, .

~ Bombay, was charged before Russell, J.; and a common jury that

‘e ‘being an officer of the Post Office, viz., a clerk in the Inland

Registration Department, committed theft in respect of a regis- -
tered letler 477, confaining currency notes of the value of Rs..80-
and four Goa loitery tickets, which was in the course of transa
mission from Ahmedabad to Goa and thereby committed an’

- offence ‘punishable under section 52 of Aot VI of 1898, and was

found guilty and sentenced to six years’ rigorous imprisonment, --
On the 16th October 1906, the Acting Advocate- Gener al,

'Mr Lowndes certified that a certain document marked as Ex. N.

'and purporting to be the written record of a statement made by

‘one. Shankar, a witness for the prosecution. in the case, and

taken down by one Narayanrao, a Polico Officer, was wrongly
50 admltted and there was accordingly an error in the demsmni

'of a point of law decided by the said learned judge.

/The said Ex. N is {o be found at page 50 of the, prmted bookv

Pherem and was in the first mstanoe admitted to contradict the ‘

said witness Shankar, ‘but it is not nscessary further to. refer to~

-this matter as we are all of opinion that hang regard to the

terms of ‘section 162 of the Cmmxnal Procedure, Code the saxd

" [18/2) 9 Bom. H. C.RB. 353 @ (1890) 17.0al 642
SRt (1877)2Bom ] - (4) (1876) 1 Cal. 207.
() (1901) 2 Mad. 61 at p. 74.
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document ought. not to have been ‘admitted or used in evidence 1967
_ sgainst the -accused, a]though -no doubt, it might be. used to

contradict the witness not by putting ‘in the statement but by B P:,BOR
- putting it in the hands of Narayanrao to relresh his memory Rﬂ;i{n:;::n‘
and get him to- contmdmt the statement of Shankar., . S PatrI.

1t remdins for us, therefore, to consider whether there was '
- sufficient evidence aliunde in support of the conviction.

A questlon has been raised, however,. under ciause 26 of the
‘Letters Patent as to the’ meaning of the words therein: « The
~ gaid H1gh Court shall have full power and ‘authority to review
the case, or such- part of it as may be necessary; and finally -
determine such point or points of law.” Does this mean that the
High Court is to have power to.review the case only qua_the
) Wrongly .admitted or wrougly re]ected ev1denoe, or does it mean
that the ngh Court has power to review all the rest of the oase ?

" e.g. in the present instance can this Court go into the question

- of fact—as asked to do by the prisoner’s counsel—whether the
pmsoners oonfessmn and especially -Ex. B were inducéd by a
threat, promlse or inducement and theréfore are lrreleva,nt :
- under. seotion 2¢ of the Evidence Act? :

, Upon this questlon it must first be observed that 1t has been
‘ held that section 167 of the Evidence Act applies” to . criminal
trials by jury in the ngh Conrt-see Reg. v. Navrofi DadabhaitV,
Queen v. Hurribole Chmzde) Ghose®, and Impe: atr iz V. Ptlamber

Jina®, :

Seotlon 167 prov1des that" the i improper ¢ aimlshlon or re]eotlon
of evidence shall not be ground of itself for & new trial or.
reversal of any decision in any oase, if it sball appear to the”
Court before whioch such objection is raised that, independently
of the evidence objected to and admitted, - there was sufficient
‘evidence ‘to -justify the decision, or that, if the rejected evidence .
had beeu received; it ought not to have varied the decision.”

« Bvidence” .meaus~and includes (so far as is material to the
* present ca.se) by sectmn 3 of the Evidence Aot “all statements
'whmh the Court permlts or requu'es to be ma.de before it by

W (1872)9 Porh, H.C. R. 368, . (2)(1878)(01 207.
v ™. (1877)2 Bom; 61, 65
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‘witnesses in relatlon to matters of fact under mqu:ry n “.By

section 5 “evidence may be given in any suit or’ proceeding of
the existence or non-existence of every fact in issue and of such”
other facts as are hereinafter declared to be relevant, and -of. no

-others,” By section 24 “a confession made by an a.ecused
_person is irrelevant in a criminal proceeding, if the making -of

it appears to the Court to have been caused by any 1ndueement
threat, eto.” : : i
. It appears to me therefore that to enable thls Court to arrive

-at & conclusion that there is in this case sufficient evidence

(besides the rejected evidemce) to justify the convictions this-
Court must make up its mind as~to whether the. confessions of

‘the accused are irrelevant within section 24. Eurﬁfler it would T

think be difficult to put a different meaning on the - word

“review” in a criminal case from that which is put upon it

'in a civil case. See section 630 of the Civil Procedure Gode and

,)—Samal Ranckhod v. Dullabh Dyarka®,

In the present case thisquestion arises with roference 10 certain

.oyonfessmns made by the acoused, for it was argued by the

- by means of inducement, threat or promise,

prisoner’s counsél that certainly the confessional statement Ex. B

had been obtained by the witness Chattarsingh from the accused "

,,_

. As above pointed out, the prisoner’s counsel 1nid great streﬂs
upon the Ex. B which is to be found at pages 42 and 48 of - the

~ printed book. But in my opinion the evidence shows that there:

were not one but three statements in the nature of confessions
made by the acoused which were deposed to at the hearmg The

- first is by the witness Anant. He deposes :—

Accused spoke tome the next day Wednesday Accused’ sald I

- must go and state all these things to Chattarsingh, i.e.  all - that

had happened in this case. Then accused in presenco of Krishnaji
and Shankar and Keshav told me that he had taken the letter ia .
connection with which Karandikar is being tried, After that I asked -
accused wby did you not mention this .up tothis time. How 'vis not
menuoned your name up fo this date. He said upto this date I remamed

_quiet because up to this ‘time the Police had not traced the addressee -

of the substituted article. He told me the name of the addressee. - He said

; Shankar had ngen him abottle of ring-worm ointment, And Shaokar had -

w (1878) IOBom.H. o. R. s60 . .
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wntteu the address and everything ~n the eover of the bottle, Shanker saxd 1007
tome I gave the phial to the accused telling him I had no money. and he * o—
- better post it himself at the Office. Accused said I then avoiding “the eyes .

“ of the entry clerk substituted that article and Pezonji saw me substituting t;]:m.t NariYAR

* "Article. Afterthat theaceused said he had brought the rogistered letterlhome. R‘gff;;‘ ™’

- He said, the registered letter contained currency notes and Goa Lottery )

tickets. The accused said i in the evening I opened the registerd letter, burnt

- the envelope and the lottery tickets and took the notes. .I then asked accused

_why he did not tell this to Shanker. And was he not afraid to substitute the
ointment phial . ¢. of being arrested. Aceused said what is done is done+ -

- But if you can see any way for me to get out kindly find it out. Knshna)l .

‘was there at the time, He said why did you do so. Accased said Tam'not

+ able to say why I did this or how I did it. ' I then advised the accused to -
-confess. Now you have done this confess. His brother also gave him the

same advice. Accused said Krishnaji says the same thing to me. This
happened on Wednesday.. Then on Thursday. night accused said to us

_ Iintend to confess because if I confess I may get a lighter punishment. He
. 8aid up to this time the Police or anybody olse had only suspicion of me»

, butnow that they havo sent a wire to Banda the addressee might give the name

6E_Shhnkar as the sender of the bottle because Shankar's matornal uncle had
* written to him to send such a bottle, His name is Kamat: I asked him
particulars, T asked him where he got the receipt form for the substituted
article, He saxd there was a receipt lying on the table of the entry clerk

~ and on his very receipt I placed the substituted article. Then I asked him

. to account for the stamp 1mpressmns on the’ recelpt. : ' o :

¢

l\eow it appears to me that thers is 10 reason whatever why I
should disbelieve witness Anant, who is a cousin of the accused,
with regard to this evidence which he gives. In fact, he, .as is

. ghown in his cross-examination, was certainly not very favour-
abls to the prosecution. In my opinion, I would not be justified
in saying tbat the statements in the nature of confession made
by accused to Anant were obtained in any way 1mproperly and
‘are not relevant and admissible according to law.

ey

The next cenfessional statement is that deposed by Chattar-
" singh corroborated as it-is by the-witness Sabnis. - That shows
‘that on the Good Friday, the accused . deliberately. went with
. Anant and Krishnaji, his elder brother, o Chattarsingh at
.Dadar Plague Health Camp. where he was then staying. There
~does: not ‘appear to me to have been any inducement, threat or
- _promise made by Chaltarsingh or any one else to induce the
© .aooused .to .make :his statement to :Chattarsingh, and I see no-
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" 1967 reason to dishelieve the latter when he sa.ys “I told - i - (the
Eurezon acoused) it was no use their coming to me but’ they should have

v. ~ gone to Hooper, Accused and his brother said that as I was :

N
R A;,‘;f,f,‘:;n their - immediate superior they ha.d cowe to me. ‘T asked.them to’

Parkt. g0 with me to the Presulency Postmaster, H00per "Those three
"~ men came with me.  The two Patkis and I saw Hooper at the
Post Office. He lives there.” - If we believe this evidence, 'then.

it is- clear that. Chattarsmgh did not ho\d out any inducement,

threa.t or " promise in respect of these: confesswnal statements.
(‘hattamngh further. says and we really see no reason to
disbelievé him ,that ap to Good Fnday he had never suspeoted”

.the acoused.

I then come ) to the Ex. B Mzr. Robertson for the accused lald :
great stress “on the mention.of Bezonji in that statement, and
" argued that inasmuch as ‘Bezonji and Chattarsingh were oa_bad

" terms with each other, Bezonji’'s name was-introduced at the-
instance of Chattarsingh ; but if the witness Anant is believed )
it ‘is evident that Bezonji’s name was mentioned by the.ancoused
to him two" days before the acoused saw Ohattareingh on - Good
Friday, beoause Anant a.t page 15 says “ Acoused spoke to me’
the next day Wednesday .... Acoused said I then a.vmdmg,
the eyes of the en'ry clerk subshtuted that article and Bezonji
saw me substituting that articte.” The inforence I would draw
from this is-that the -accused was desirous of excusing himself
as much as possible by making it appear as if :Bezonji his superlot

officer knew of his having taken this letter. . = Lod

Another point which arises on the -confessional -statement to
Anant and,the Bx. B. is that it clearly appearsiu both of them -
that what xeally induced the accused to give himself up ‘was
.that he was afraid that 8] B. Kamat, the addressee of the parcel,

* which was sent to Banda, might disclose the name of the sender
“and the office.of postmg T see. no reason for holding that with
regard. to the statement as to the parcel sent to Banda any
promise, threat or inducement was lield out to the gocused, and
it appoars to me clear for what purpose that parcel was used.
It is proved that the No. 2316 which appears on Ex. D was
taken from the receipt attached to the vegistered parcel addressed
to -Mr. Jones of theShip Ollifanta by Sea.Post.- The name
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' Ba.nda whxeh appears on Ex. D was evidently taken from the

-address on. the parcel .which was sent to Banda (as the olerk:
Shantaram says) which was opportunely handed in to the accused
-on the morning when the registered article 477 disappeared. It
is also olear why No. 227 was put on the parcel to Banda instead
of 477 ; because it 477 had been put upon thét parcel it would
have been traced to Banda at once, and, when it was found to
contain ringworm:powder instead of notes and lottery tickets,
the theft of 477 in Bowmbay would have been at once disclosed.

In Ty opinion, therefore, no gnod ground has been shown for
impugning any of the confessional statements which were
tendered against the acoused, and which were ewdently made

" with the object of the acoused being as- lightly dealt with as

possible. The conviction must, therefore, stand, But acceptmg
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the views of my learned colleagues I think justice will be met

"if the sentence is reduced from one of six years’ rigorous
_ imprisonment to one of three years’ rigorous imprisonment.
CuANDAVARKAR, J.—The first question is whether the writing,
Ex. N, which contains the statements alleged to have been made
by the witness Shankar to a police efficer in the course of the
investigation of this offence, was rightly admitted in and used as
evidence. The terms of section 63 () of the'Bombay City Police
" Act, No. IV of 1902, which apply to such writing, provide in
clear terms that such writing cannot be used as évidenoce, -subject,

however, to two except1ons, one mentioned in the proviso to the ’

section and the other in clause (2) thereof. Clause (2) has no
application here, The writing would be admissible in evidence,

“if at all, only under the terms of the proviso. But whether We‘

(1) The section runs as follows:~~63, (1) No statement made by any -

person to a police officer in the course of an investigation under this Act
ghall, if taken down in writing, be signed by the person makmg it nor shall
such writing be used as evidence.

Provided that, when any witness is ealled for the prosecntion whose
statement has been taken down in writing as aforesaid, the Court shall, on
the request of the accused, refer to such writing and may' then, if the Court
thinks it expedient in the interests of justice, direct that the accused be
furnished with a copy thereof ; and such statement may be used $o impeach
the credit of such w1tness in manner provided by the Indmn Ev1dence
Act,-1872.

® Nothing in this sechon shall be deemed to apply to any statement

falling within the provisions of secuon 32, clause (1), ~of the Indlan‘

Evidence Act, 1872. v » .
. B1758=~Z .- R
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1907 -read the two parts, of whlch the provmo conswts, corqunctlvely
I er»dlstnbutlvely-;-‘a. point on which it is unneoessary to express -
o. - -any opinion here—it is the statement conteined in the writing
.Rl’j ;;é:ﬁﬂ which only could be used and that only to impeach the credit of -
Parxr.  such witness in manner provided by the Indian Kvidence Act.

" But at the trial the wntmg, Ex. N, was used by the premdmg
Judge in his eharge to the jury, not merely for the purpose of
impeaching Shankar’s- oredit, but also as evidence against the
.prisoner, - because -it contained statements made by Shankar to
the police, corroborating the prisoner’s confession. That use of
the writing as evidence against the prisoner is opposed to the

express terms of the section and must be held to have ma.tena,lly
affected the deliberations of the jury in arrmng at then- verdlct

of guilty.

We must therefore, exolude Ex, N from the evidence in the case
and consider whether the evidence, which remains on the record
‘after such exclusion, is sufficient to sustain the convietion.

It is conceded before us by .the Crown that the evidence
against the prisoner lies mainly in three confessional statements
made by him on three different occasions—the first to bis cousiu,
the second to Chattarsiigh, and the third to Mr. Hooper. And the -
question is whether these confessions are proved to be true. :

‘Mr. Robertson, the learned counsel, who has argued before us
the case for the prisoner, has asked us to go into the preliminary
question as to the admissibility in evidence of these confessions
and to exclude them altogether from the record 'upon. the ground
that they are irrelevant under section 24 of the Indian Evidence
Act, : ’ :

On the other hand, for the Orown it is contended by

Mr. Wadia that this question of the admissibility of the confes-

" sions in evidence is a point of law, which, not being included in

the Advooate-General’s certificata given under section 23, w\e
are precluded from considering by the terms of that section. . -

This contention is based upon an obvious fallacy. It-assumes
that every question relating to the 'admissibility of evidence is
necessarily a point of law. The assumption seems to be based
upon & misconception of the rule that it is the office of the

-
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Juage to decide questlons of law and of the ]ury to. decide . 1907
- questions of faot. While that is no doubt the rule, it does not m
follow that every question which, accordmg to law the Judge NABAYAN
has {o decide, is and must be a questlon of law, not a question Ragmuxara
of fact, As pointed out by the learned. editor’ of Best on Barzr.
, Evidence (8th edition, page 86), *‘that matter of law is distin-.
guished from matter of fact in aceordance with the different
tunctions of judge and jury, do#s- not seem entirely accurate. .

All questions of law (except, perhaps, to a limited : estent, in
criminal eases) are for the Court; all questions of fact. are not

“for the jury......so all facts preliminary to the admissibility of
evidence are for the Court......S0 whether a confession is
voluntary.” And this is in accordance with the scheme of the

Indian Hvidence Act, according to which a confession is
inadmissible, only if the Court considers it to have been °
induced by illegal pressure. Section 24 says it is not to be
received in evidence if it appears to the Court to have been so
induced. The word “appear” is important as importing
judioial diseretion. It shows thab the Court has to decide the
preliminary question of admissibility on a consideration of the
evidence and surrounding ciroumstanses. Where it so decides,

the question deoided is a question of fact.  If, of course, upon
_the evidence as it stands—taking the evidence to be oredible

and apart from any question of the weight to be attached to

it—any question of the admissibility of the confession arises in

point of law, it is otherwise. That was the case in Reg, v.
Navroji Dadabhai®, There the Full Bench did not weigh the
evidencs relating to’ the confession but gocepting it as credible

went into two pure questions of law—first whether Wainwright

was a person in authority and whether the words he uttered
amounted in law to an inducement. So also a Court’s power to

admit secondary evidence under Chapter V of the Evidence Aot.
Whether secondary evidence is admissible’ or not has to be
decided on evidence and its decision is a question' of fact—not

of law—one of which the Privy Council say that it is proper to

be decided by the judge of first instance, depend?ng very much on

3

() (1872) 9 Bom. H. C. R. 358,
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his disoretion and their Lordships hold. that ¢“his conolusion
should not be. overruled except in a very clesr case -of mis-

The.. question, therefors, whether the confessions of the
prisoner were admissible under section 24 of the Bvidence Act,
had to be decided by the learned judge who presided at the
trial, on his appreciation of the evidence relating to it as a
preliminary and collateral question. And he decided it as a
question of faet, holding in effect that the evidence did not
appear to him to. justify the exclusion- of thée confessions up(;n_

~any of the grounds specified in section 24. In so deciding he

- exercised the discretionary power vested in him by the terms

of the section : there is no point of law; and the simple question
before us is, not whether we, acting as a Court of Reference and
Reviow under section 26 of the Letters Patent have power to
revise that exercise, but whether, assuming for the sake of
argument that we have that power, such a case is made out as

- ought to bo made out before a Court of Review and Reference

interferes with the discretion of a lower Court. Tt s upon that

narrower ground that the point now uuder discussion must and

“can be disposed of and it is not necessary to decide the broader

_ question raised-<whether we have jurisdiotion under clause 26
of the Letters Patent to decide any other point of law than that

contained in the Advocate-General’s certificate. I say it is nof
necessary and I declined to consider it because there is no point
of law as such about the admissibility of the confession before
us. The point raised turns on disputed fucts. The nature and
character of the power which a Court trying a criminal case

- exercises in admitting in or excluding from evidence a confession

under section 24 of the Evidence Act is desoribed by West, J., in
the judgment of this Court in Queen-Empress v. Vijialakshmi @),
as disoretionary. -“It was a_discretion,” said West, J., * which

‘was left to the Court to which the evidence was tendered, and

it was only in the exceptional case when the Court above had
reason to believe that the practice had been obviously abused,

- and that there had been an entire want of disoretion in receiving

- LY

() (1092) L, B. 19 I A. 79 at p. 81 . - (1881) Unrep. Cr. C. 163, 164
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the confession, that they could -interfere.” No such cage is . 1907 :
made out before us—none is even suggested by the learned'm'
counse} for the prisoner. His argument is in effect merely that v. ‘
the presiding Judge misappreciated the evidence on . the le;;ﬁ«ﬁn
question of admissibility and wrongly exercised his disoretion.  PATEL
That is not enough to justify our interference with that d1scret1on

There is no law -about it. In this opinion I am further Iort1ﬁed

by the decision of the Privy Counvcil already cited.

The confessions, therefore, cannot be excluded from tlie
evidence in the case. We must consider them -and assess their
" value as evidence properly admitted to.see whether they are
true oonfessions. What the presiding Judge at the trial had to
deoide in the exercise of his judicial discretion was whether
the confessions appeared to him to be eslunfary and he has so
decided. 'What we have to decide is, are they proved to be Zrus ?
No doubt in assessing the value of a confession as sufficient
evidence and finding out whether it is true or false, various
considerations do and must enter, of which one may be and -
generally is whether it was voluntary or not. But the question as_
to its voluntariness comes in there only. as'a subordinate though-
material element in the main question of the credibility of the
proof. And henco the rule of law stated by Mr. Taylor in his
work on Evidence (paragraph 791*) that *deliberate and volun-
tary confessions of guilt, if clearly proved, are among the most
effectual proofs in the law.” fo it bas been ruled in the American
Courts that after the Court has ruled that the confession is
admissible, the acoused may ask to have the jury dxsregard it if
they think it not voluntary : Tncome v. Culver'V,

Thus approaching the question of appreemtton of the evidence
which remains after excluding Exhibit N, I have no reasonable

doubt as to the guilt of the prisoner. His first confession was
to his -cousin "Anant whose evidence-in-chief is marked by .
coberence of st:atement and has not been in the slightest degreo'
shaken in cross-examination. The only thing suggested against
him is that he is a subordmate of Chattarsmgh and that to please

* [Paragraph 865, in the Tcnth Edition ~gp.] -
(1) 126 Mass. 464, . : !
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' _ the~lafctér, .Aﬁa.nt and some _ofher members of the family arranged -

that the prisoner should concoct a story implicating himself in
the crime. . The suggestion is more or less speculative and is not
sufficient to' meet the positive sworn testimony of Anant himself.

_-IThe next confession was to Chattarsingh and it is corroborated by

the independent testimony of Sabnis, who is a disinterested

- -witness except that, it is suggested he is a friend of’ Chattarsingh,
It is a mere suggestion as to which he was not even oross-

. Banda.
_ Banda

examined. As to the last confession, that made to Hooper, some

" portions of it have been commented upon by Mr. Robertson by
the light of the evidence adduced for the prosecution relating to
‘Bezonji’s alleged complicity in the orime. The evidence as to
Bezonji may or may not be true. If, as is urged for him, the
prisoner confessed merely, to inculpate Bezonji, the question still
remains why should he have inculpated himself ? The prisoner
is mot illiterate. © He knows Eoglish. He must have known

the consequences. And then the Banda incidext:§, in my opinion,
decisive of the truth of the confessions and the prisoner’s
complicity. The faots as to 1t, appearing in the evidence, stand
“unchallenged and uncontradicted. The prisoner is a native of
His friend Shankar has a friend in one Kamat at

.. On the morning of this crime, Shankar gave to the
prisoner a bottle . containing ring-worm powder to be sent by

- post—not registered post—to Kamat at Banda. That article came
~ to have a false numbsr and was despatched by registered. post

as having come from Colaba, though it had been delivered by
Shankar to the prisoner at the General Post Office. It is-that
article which was substituted for the missing article bearing
No. 477, These facts stand out in the case uncontradicted and
the coincidence between them and the missing of the article
bearing No. 477 is striking, in point of time, place and
circumstance. I pointedly asked Mr. Robertson for some
explanatlon of the coincidence consistent with the theory of
the prisoner’s innocence but it is at -that crueial point that
Mr, Robertson’s argument failed. He could suggest no satis-
factory explanation. Upon the whole, 1 am of opinion that
the evidence on the record after the exolusion of Exhibit N
is sufficient to support the conviction, and I would affirm
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it. But having regard to all the circumstances of the case 1907
especially fo the impression generally conveyed by the evidence
that the erime could not have been committed by the prisomer : w. |

" without the aid and complicity of some athers-in the -Post Office Rf;;éiﬁ .
and that it is.not quite clear whether he was not a tool in the - Parxn

- hands of those others I would reduce the sentence to three years’

rigorous ‘imprisonment, which cannot err either on the side of

undue severity or undue leniency.

Barry, J.-—1 conour in the results of the two judgments which
have just been délivered. = I concur in thinking that the writing
to which the statement of the witness was reduced, could not be -
~used as substantive evidence against the accused. No doubt it
" might have been used for the purpose of refreshing the memory

of the witness cross-examined as to the fach of the statement
either on behalf of the prosecution or on behalf of the defence,
provided that it was treated by the prosecution only for the

purpose of 1mpeaohmg the oredit or in corroboratlon of the
witness who made it.

1 do not think that it is necessary to discuss the ‘question of
the powers and duties of this Court, acting under clause 26 of
. the Letters Iatent. In the first place it does not appear to me
that any objection has been taken as to the direction of a point
of law by the presiding Judge as to the confession of ‘the
acoused. - Section 24 of the Evidence Aot requires that a confes-
- sion is to be treated as irrelevant if it appears to the Court to
have been caused by any inducement, threat, or promise, oto.
The Jtudge did not give any direction opposed to that principle
of law, but only held that as a matter of “fact- the confession did
not appear to have been improperly induced within the meaning
of that section. The decision, therefore, with regard to the
relevancy of that “confession appears to me to be entirely one of
fact and has no oconnection with legal principles laid down in.
section 24; the operation of which is not attracted by the facts
-found,  If it were necessary to consider the effect of that confes-
sion, I think that there could bo no doubt that the evidonce was -
very far. from establishing that any inducement was given by

Chattarsingh to obtain the confession that was made. The
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arguments which have been addressed io us no .doubt indicate

“enmity between - Chattarsingh and Bezonji, and this might -

account for the action of Chattarsingh and possibly. of the
accused in introducing the name of Bezonji into the confession.
But the enmity to Bezonji affords no explanation of the motive

"for the cOnfessmn itself, It is not sufficient torender a confession

irrelevant under section 24 that there may have been added to
it a s_tatement which has been improperly induced by threat or
promise. In order to make a confession irrelevant it must be.

. shown that the confession itself was improperly induced. So far

as I have been able to see from the evidence, there was no reason

* why Chattarsingh should have induced or ground for suppbsinv ,

he would have been able to induce the acoused rather than any

_ other of hls subordlnates to make a confession of & erime,

_I also concur in the proposed reduction of the sentence.

" Davag, J. —In July 1906 the acoused Narayan Raghunath
Patki was, at a trial held at the Criminal Sessions of the High
Court, convioted of-the offence of having committed theft of a
Registered letter and senteuced under section 52 of Act -YI of

: 1898 to suffer rxgorous imprisonment for six years,

On the 16th of October 1906, the acting - advooate-General

certified that in his judgment the statement of Shanker, &

witness for the prosecution, taken down by one Narayenrao, a’
Police Officer, was strongly admitted in evidence and that there
was “accordingly an error in the decision of a point of law -

- decided by the said learned Judge.”

On the certificate of the acting Advocate-General the case
came on before us inf this Court, It appears that Shanker’s

" statement-to Narayenrao was not only admitted in evidence but

was used as evidence against the accused. We. are unanimously
of opinion that this statement was not evidence against the

-acoused and must be climinated from our consideration in

judging of the guilt or innocence of the uccused. It ~ig therefore
unnecessary for me to discuss this question further. o

‘Under olause 26 of the Letters Patent on the above certlﬁoate
being granted this Court has “full power and authority to
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" review the case, or such part of it as may be necessary and 1907
finally determine such point or poinis of law and thereupon to T ——
alter the sentence passed by the Court of Original Jurisdiotion Nimiean -
and to pass such Judgment and sentence as tothe sald ngh Court Rigrunare
shall seem right.”. : . Pargr
* - Having decided the points covered by the certificate in-favour

of the accused it becomes necessary for this Court to ccnsider

- whether the sentence-passed on the accused should or should
. not be set aside or altered. Clause 26 confers no power on this
" Cour$ to order a fresh or new trial and therefore we have to

look to section 167 of the Evidence Act—which has been held

to apply to criminal trials—for guidance as to the further course

to be pursued by this Court. That section says that we are not

to reverse the decision in any case in which evidence is improperly
admitted if it shall appear to the Court that independently of

the evidence ob]eoted to there is sufficient evidence to justify the
decision.

~ Mr. Robertson, who appeared for the accused and argued the
- case most ably for him, has contended before us that independ-
ently of Exhibit B, which is the confession of the accused

made before Mr. Hooper the Presidency Post Master, there is no
evidence to justify a conviction. As to the confession he con-
~ tended that it was manifestly untrue, that it was obtained by
inducements, threats and promises, and that the learned acting

Chief Justice who presided at the trial was in error in admit-
ting it as evidence against the accused. - He asked use to elimi-

nate the confession from our consideration and. to hold that it

was improperly admitted in evidence at the trial of the accused.

It must here be noted that this question of the admissibility of

" the accused’s confession was most fully and elaborately argude
‘and the learned Judge who tried the case di1 not decide the
question of its admissibility till he had heard the whole of the
evidence and given counsel for the acoused all opportunities to
gatisfy him that it was improperly obtained and was therefore
inadmissible,” He decided this question against the acoused. No
application was made to the Court originally trying the acoused

to reserve the question, as to whether the eonfessmn was legally

B 1758—4 - . o 4 ;
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1‘907 | a.dmlsmble ‘in evxdence against tbe aocoused, as provzded by
p— - clause 256 of the Amended Letters Patent. There is no’ cer-
0. - ificate be}ore us from: the Advocate Greneral that the admission, |,
-RL\: :;;f{ﬁn of the confession was in his opinion an error of law on the part
Parrr.  of the learned Judge. It is now before us as & piece of evidence.
- Is it open to us now to go into the question of its admissibility P
Mr. Robertson argues that we are empowered to review the case
and therefore it is open to us to go into the question and decide
~ for ourselves whether the confession is relevant under .section 24
- of the Evidence Aect, and he has placed before us a minute
~ analysis of the evidence to show that it was improperly obtained.
. I am of opinion that in the absence of any reservation of this
.point under clause 25 or any certificate from the Advocate
General under clause 26 of the Amended Letters Patent we are
* precluded from reopening the question which was decided by
the learned Judge presiding at the trial. The words *review
_the ease” in clause 26 must in my opinion be read with the .
words that follow, viz,, “or such part of it as may be necessary -
‘and finally determine suck point or points of law”. -Under
clause 26 it seems to.me that we are at liberty to review the
case or part of the case for the purpose of determining the point
or points of law that are either reserved for our opinion or are
certified by the Advocate General to be wrongly decided. Then
again under section 167 of the Evidence Act all that we have to
do after rejecting the piece of evidence complained of as being
improperiy admitted iz to see if there is *sufficient evidence *’
- to justify the decision. This confession is eridence recorded in
the case. Its admissibility has been adjudicated upon. We are
not a Court of appeal in the ordinary sense of the term. I do
‘not think it is open to us under the present circumstances to go
behind the record of the case, sorutinize every piece of evidence,
and enter upon an elahorate investigation as to whether each
particular piece of evidence recorded by the learned Judge and
to which the accused’s counsel now takes exception was or was
not rightly recorded. Such a course does not appear to be
intended to be followed by clause 26 of the Letters Patent and
there is nothing in section 167 of the Ev1dence Aot to ]ust).fy
guch a proeedure
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In support of his oontentmn on thls point the learned oounsel

for the accused has cited before us five cases, numely, Reg v.—

Navroji Dadabhai®V; Imperatrie v. Pitamber Jina®; Gu-on
“v. Hurribole Chunder Ghose® ; . Queen- -Empress v. ~O Hara®;
Subrahmania Ayyar v. King- Emperor'® . '

- T have read all these cases and carefnlly oons1dered them. 1
do not find anything in them to alter the views I have expressed
on this point,

In the case of Reg v. Navroji Dadabas ©, the acoused
Navroji, a travelling auditor-in the service of the G I. P.
Railway, was with another man charged with having committed
“oriminal breach of trust in respect of fwo sums of money and
they were both charged with aiding and abetting each other in

the commission of the two offences. Navroji was convioted of

both the offences and at the instance of his counsel a question
was reserved as to whether one of the exhibits in the case was
properly admitted in evidence. That exhibit had reference to
‘only one of the charges. The principal question argued was
whether the words used by Mr. Wainwright which led to the
- acoused - writing out. a receipt which was the exhibit alleged
to be improperly admitted were such as to constitute an induce-
- ment and whether the person using the words was a person in

authority. within the meaning of section 24 of the Evidence Aoct.
The Court eonsisting of Sargent, C. J.,and Bayley-and Green,JJ.,
came to the conclusion unanimously that the exhibit was impro-
perly admitted. The Chief Justice and Mr. Justice Green held
that the Court had power to review the whole case and on a
review of the whole case they came to the conclusion that the
exhibit did not touch the scoond head of the case and they
affirmed the conviction on the second head: Mr. Justice Bayley
dissented and entered his strenuous protest against the assump-
tion of such powers. He was of opinion that the conviction
- and sentence should be quashed, Now although the Court in
this ease by a majority of two to one went into a review of
.the whole case, they reviewed thesame as a whole as it wes

() (1872) 9 Bom. H. C. R. 358, 376, ¥ (1840) 17 Cal, 642,
() (1877) 2 Bom, 61, ®) (1901) 26 Mad. 61, 74.
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1907 = placed before the jury in the Sessions Courl. There was no
“Exrmeor  question ‘here of excluding any portion of the evidence
Na :AYAN recorded in the case except the exhibit in respect of
Ragmunara Which the point was reserved. The Court did not go into

Pargl. . the question of relevancy or admissibility of the evidence

which remained after eliminating Exhibit E which was held to
be improperly. admitted. The question which avises in this
case never arose in that case I have carefully considered the
passages read to us from Sir Charles Sargent’s judgment by Mr.
Robertson, I find nothing in them which is inconsistent with
~the view I take in this case. I grant that we must Teview the
whole case and judge for ourselves whether on the evidence that-
remains the conviction ought to be affirmed or quashed. All'I
say i8 we cannot go into {he_question whether any portion of
the remainicg evidence was properly admitted more _espeei;ﬂly.

- "when that question” has been argued before the trying Juige
and decided by him. I say that in the absence of the point

" _being reserved or certified by the Advocate-General we have no
right to sit here in appeal on our learned "colleague’s deOJSIOD
“that the confession was legally admissible in evidence '

_Inthe case of Jmperatriz v. Pitamber Jinat the questioii "
reserved for the opinion of the High Court was whether the
ovidenoe of the first prisoner’s corfession had been rightly

 excluded, In this case all that was held was that the Court had
"power to review the whole case and that ‘section 167 of the
Kvidence Act applied to oriminal trials before the High Court-—
- proposition of law with which I am in entire accord. :
‘The next case relied on by Mr Robertson is that of the Queen -
v. Hurribole Chunder Ghose® .  This case came before the Court-
on a certificate of the Advocate-General that a confession made .
by the accused was under section 25 of the Evidence Act not
. admissible in evidence, All that this case decides again is that
the Court has -power to review the whole case on the merits and
affirm or quash the conviotion. It would not be fair to omit to
notice that at page 218 Sir Richard Garth in his judgment makes
use of the words ¢ evidence properly received” and on the- same

@ (1877) 3 Bom. 6. - - () (1876) 1Cal.207. ..
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page Mr Justice Pontifex speaks of “ admissible eidence in this: 1907
case.”. A careful study of the judgments however leaves no ~ EM—rn;;
doubt whatever on my mind that both the learned Judges are v,
here referring to the remaining evidence in the case after ex- g AG?;:::E ;
cluding the evidence which they held to have been mzproperly Parzr.
recetved and nof admissible in the case, :

- The ‘expressicns are used to .distinguish the unohallenged
evidence that remained from the.evidence that was excluded.

No question whatever here arose as to rejecting or excluding -
any other evidence exgept the confession in respect of which--
there was a certificate. ‘

The next case, Queen-Empress v. 0’ Hora (), was a case of
misdirection to the jury. Mr. Robertson has I}Ot drawn our
atiention to any particular passage in the judgment on which he
relies, and after perusing the case with attention I fail to find
anything in it that supports his contention. The only passage
in the judgment of the Chief Justice Sir Comer Petheram which
can have any bearing on this point is at page 667 where he
says :—* In the view we take of the case, it is unuecessary to
deal with the argument for the prosecution as to the powers of
the Court acting under section 26 of the Charter. We take if
to be clear that in a case of misdirection such as this, and of
improper reception of evidence such as took place in the present
case, this Court may and ought to exercise its powers of review.”

This proposition hag not been challenged and I have failed to
find anything in the case that lends-any support to the conten-
tions of the learned counsel for the acoused.

The last case relied on by the learned oounsel for the
accused is the ocase of Subrahmania Ayyar v. King-Emperor ®,
I'bis was & case of misjoinder of charges and the Privy Council
held that the trial having been conducted in & manner
probibited by law was  altogether illegal and the conviction
was set aside, Mr. Robertson read to us passages in the judgment
of Sir Arnold White at page 74. This case is of use only in so
far-as all the other cases discussed above are referred to and
‘discussed by the Chief Justice. In this case again no question

@) (1890) 17 Cal. 642. (@ (1901) 25 Mad. 61
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1907 ever arose about the Court’s power to go into questions of law
m other than those reserved or certified, or of excluding eVLdence :
N which appeared on the record. o o
ARAYAN
Ragrosars-  In addition to the cases cited by the learned (‘ounsel for the
Parxr. accused I have gone through the notes of a judgment delivered
by a tull Bench of this Court on the 17th of April 1908, In :
this case Emperor v. Leherchund and others ), the principal point
- complained of and in respect of which the Advocate General’s
certificate was obtained was the improper admission of evidence
which was let in as admissible under section 10 of the Evidence
Act. Having decided that the evidence in respect of whioh the
Advocate - General had certified was improperly admitted the
Court says: --“For the Court to deal with the case de novo.
" no doubt transfers'from the j jury to the Court the determination
of the questxon whether the kgal evidence in the case is sufficient -
to support a conviction.” A careful study of the notes of judg-
ment leaves no ‘doubt whatever in my mind that the words
““legal evidence ” are used only to distinguish the evidence that
" remained after excluding the evidence itegally admitted in
respect of which there was a certificate from the Advocate
General. That this is so appears from the latter part of the
notes where, after discussing the remaining evidenes, it is stated : -
“We bave come fo this conclusion solely on the evidence with
“which we have dealt and qxcluding the evidence of several
accomplices, the statements of Nemochand and all relating to the
alleged accomplices.” In this case also there never was a
question raised for the, exclusion of any evidence in addition to
that which the Advocate General had certified to have been
wrongly admitted. N
In dxsoussmg all these cases I have specxally picked out of them
everythmg I oan find that is most favourable to the contentions
put forward on behalf of the accused and then anxtously 3
considered the same. I can find nothing in them to justify our
following the course so strenuously fought for by Mr, Robertson.
To sum up shortly my views of this question, I hold that the
question of the admissibility or othermse» of the acoused’s

. . () Unreported.
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confession (Kxhibit B) was a question which the learned J udge
who presided at the trial had to decide. After hearing arguments

of counsel he pronoun\ch his judgment on the question and admit- -

ted it in evidence. Thé accused’s counsel did not ask for a
resorvation of this point for the. opinion of the High Court.
.The acting Advocate-General refers only to one exhibit and
leaves the oonfession untouched. Under the circumnstances I
am of opinion that it is not open to us at this stage to go
into the recorded evidence for the purpose of finding whether
the confession was properly admitted. It is on the record, It

is before us as part of .the evidence against the accused. I

hold that we have no power to exelude it altogether from our
consideration.

‘Although before now I was aware of the views of my learned
colleagues who have preceded me in delivering their judgments
on this point I had no opportunity of considering the reasons
which are now given by my learned colleagues Messrs. Justice
Chandavarkar and Batty. I have followed them with great atten-
tion, more especially the very.elaborate reasoning of Mr. Justice
Chandavarkar. I regret to say I am still unconvinced and it is a
‘matter of great regret to me that I am not in accord with three
of my colleagues on the Bench. It is, however, a source of
satisfaction to me to know that at least one of my colleagues is
in entire accord with the view I have taken of this question.

This finding - of mine necessitates the consideration -of the
questions whether the confession of the accused so far as it
relates to his own guiit is true or false? What is the weight to
be attached to it ?- And ig it by itself or coupled with the other
ovidence in the case sufficient to support the conviction P

Before, however, discussing these questions it would be as well
to say here that having heard arguments fully on both sides and
perused the evidence if I had to pronounce an opinion on the
question as to whether the confession was properly admitted: I
- would say that in my view of the evidence the confession was
rightly admitted in evidence by the learned Judge at the trial.
I am of opinion that the confession was not obtained either by
threat, inducement, or promise of any kind. o

- 137
1907
EmrrroR

V.
NABAYAN

RAGHUNATH
Parxkr.



188 . ’ THE INDIAN LAW REPORTS. [VOL. XXXIL.

1907 The question to be now. considered is: Having excluded the -
“Emprzop Piece of evidence covered by the certificate of the acting Advo-
0. cate-Gteneral -is there sufficieni evidence before us fo support
Naravan
RAGHUNATH the conviction ? TIn my opinion there is. L
. PATEI.

It is olearly established by the ewdenee that a reglstered
" article numbered 477 came from Ahmedabad to Bombay on the
" 9th of December 1905. - It disappeared and has never been found
" ‘again. A registered article bearing number 277 purporting to
- come from Colaba was delivered to one Sitaram Kamat at Banda
in the S4wantvddi District. The article was a bottle of ring-~

. worm powder which would not ordinarily be sent by registered .
post. It is proved that no parcel bearing No. 227 came from
Colaba. The witness Dwarkanath, who has been for fifteen
" yearsin the Post Office, ‘was entrusted: with the investigation of
this matter-and he has given evidence after what appears to me
to have been. a very exhaustive and labomous 1nquu'y ~He sums

up the result of his labour as follows :— : o

B | say 477 was received on the ch of December, 277 was
despatched from the General Post Office on the 9th"December. I
‘have examined the total pumber of receipts of artioles sent out -
" to all parts of the world on the 9th December and the total
number of articles despatehed.. I found the number did not tally.
I found so many received and 80 many despatched. The receipt
and despatch ‘of all létters tallms . 227 tlook the plabe of 417.”?

(See printed book, p. 30.) - ) ‘

" The Post Office authorities made inquiries as to Reg1stered
parcel bearing No. 227 of Sitaram Kamat the -addressee. . He

. declined to give any information ‘as to the sender. He said he
was unable to furnish particulars of the sender’s name and

. .address. - This was in April 1906. This statement of ‘his appears
“to me to be manifestly untrue and lends force to the other evi-

* dence in the case that the acoused and his friends had put pres-
sure .on this man to withhold all information from the Post
Office. Now about this time a fellow olerk of the acoused named
Karandikar was being prosecuted by the Post Office authorities
in the Police Court on the charge of stealing this very. packet
No. 477. Sltaram Kamat, the recipient of the Parcel numbered
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227, was subpeenaed to give evidence in that case. It was easy 1007
for him to have pleaded forgetfulness when questioned by a T ——
Post Office official. It would not be so easy for him when giving v.
evidence on oath to pretend that he could not give the name and le;;;fwﬁn
address of the sender of a Registered parcel received by him  Parern
only four months before the date when he was called upon to

give evidence. The acoused knew this.. He knew that an

Innocent man was being prosecuted for this offence. At the next

hearing of the case against Karandikar which I believe was on

the day following the day on which he confessed, the Banda man

Sitaram would be examined and then facts would transpire

which would pomt to him as the real culprit. In Exhibit B his

confe&smn made before Mr. Hooper, the Premdency Post Master,
he says:—

I heard yesterdny that the addresses had been summoned by
the Police to give evidence in Court jn the case now proceeding
against Mr, P. W. Karandikar and fearing that the truth would
leak out I eonfessed the whole matter to my brother K. R. Patki
who thought it besb to: bring me before you to make a full
statement of the case,’ L L.

In- this passage the. acoused gives, to my mind a oorract
“vergion -of the- circumstances -under which he first went to
Mr, Gha.tta.rsmgh and subsequently to. Mr. Hooper. =~

It is argued before us that the confessmn is falss and was
made under thrests used’ by Mr. Ohattarsmgh and under pro-
mises held by him and that it was obtained by him for the
purpose of ruining one Bezonji with whom Mr. Chattarsingh had
been on hostile terms, In the view I have teken it is not open
to me to go into question of threats, inducements, or promises,
but it is open to this Court to find out whether the confession
is true or false so far as it rolates to the accused’s own guilt and

_to gonsider what w%ht should be attached to it.

In the confession made before Mr. Hooper on the 13th of
“April 1906 the accused makes a olear admission of his own guilt
- and tries to implicate a superior officer named Bezonji. The
confession may or may not be false as regards Bezonji. On the -

evidence I am of opunon tha.t it is false as regards Bezonji’s
- B1768--b
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1907 ocomplicity. The motive in doing this is not far to seek. It is
Eurzzop the usual practice of oriminals, when they find that they could
Narqan not conceal their own guilt and are driven to make a confession
Rianurars in the hope of getting off lightly, to try and inculpate some body
Parer.  elge in order to minimise their own guilt. It seems to me to be
the same here. He says he stole the letter—opened it at home—

found Rs. 80 in it—brought the whole of this money to Bezonji
. who asked him to-retain Rs. 30 for himself out of it. "He goes
on to say that he refused to accept-.the same but Bezonji com-
pelled him to take this sum under threats. From this I have no
~ doubt in my mind that the acoused while driven to make a
_ confession was making desparate attempt to appear the vietim

" of somebody else’s instigation and to show that he did not steal

the letter with a view to take the contents for himself,

- Then dgain look at the circumstances surrounding the making
of the confession. The acoused when he goes to make his con--
- fession is .accompanied by his elder brother Krishnaji and his
. cousin-Anant. They tell Mr. Chattarsingh what they had come
to him for and he takes them to Mr. Hooper. The making of
the confession was not the result of a rash impulse or sudden
threat leaving no time for consideration.” This step seems olearly
to have been decided upon after consideration and consultation
- with his relations and friends and it is to my mind utterly incon-
osivable that if the confession was false that those relations who
were advising the accused and were present when he made the
inoriminating statement in the first instance to Chattarsingh
~ would ever have allowed the accused to make those statements.
Krishnaji and Anant were present when the accused made his
statement to OChattarsingh. Krishnaji was present when
. Mr, Hooper took down the acoused’s statement. As I said it is
hardly possible to conceive that under the circumstances the
acoused would make a false statement incriminating himself.

The conclusion I have come to is that the confession so far as
it relates to the acoused’s own guilt is true. It is an important
pieoe of evidence. Coupled with the other evidence in the oase
‘I find that the accused is guilty of the offence with which he is
charged. I would like here to record my appreciation of the
very oareful analysis of the evidence presented to us by
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© Mr. Wadia for the Orown and I feel indobted to both counsel , ;;o}
for the Crown and the acoused for the very able manner in which

EurEroR -

they have assisted the Court in putting before us the case ench v
from hi £ NaRravan

om his own point of view. RAGHUNATH

The learned acting Chief J ustioo on & reconsidefet{on of the 'Pmn,'

whole case is inolined to reduce the sentence which he pronounced -
on the accused. We have the power to alter the sentence and in
Leherchund’s case we have precedent where, while affirming the-
conviction, the Court reduced the sentence, -

‘ X agree with my learned oolleaéhes that ha,'ving regard to all
the ciroumstances of the case a sentence of three years's rigorous -
lmpnsonment would be adequate punishment to the acoused. "

Braman, J.—~Exhibit N, a written statement made by thness
Shankar to Policeman Narayenrao, has been certified by the
Advocate General to have been wrongly admitted. On this
point this Full Bench appears to be agreed, that the writing was,
at any rate, wrongly used. But from much that has fallen
from my learned collegues I feel some doubt whether our agree-
ment is as complete as it seems upon what is really of the first -
importance, namely, the true scope ; and intention of section 162 of -
the Criminal Procedure Code. :

‘ There is an obvious difference in the first place between the’
,improper admission, and the improper use atter admission of any
" piece of evidence I understand that the first question raised
by the Advocate General’s certificate is whether the impugned
. evidence was.wrongly admitted and I gather from some passagas _
_ in the judgments which have been delivered by my learned
colleagues that while the use of the writing itself as substantive
evidenoe against the accused was clearly and certainly wrong, it
is by no means 5o clear in the opinion of some of them, that the
statement, that is to say, the contents of the writing, might not
have been quite properly used, if proved, sentence by sentence
by the policeman who recorded it, against the prisoner.

 And I take it that that view rests upon & distinotion between
the “writing” and the "+ statement ” whmh is embodied i in the
Wntmg. '
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. With all respect and deference to my learned and honourable

- TEmperos ¢olleagues I think that that distinotion is a distinction of form

.
Napamax

rather than of substance. If the ‘statement” might ‘properly

Racroxara be admitted and used to contradict the prosecution witness who

PaTkL

made it, as under the general rule of evidence it undoubtedly
could, then I see no reason in principle why that statement
should not be provable in the usual way and by the best
evidence of it, namely, the written record of it. True, in the
body of the section, the use of the ‘writing as evidence, is
expreesly prohibited—while in the proviso “such statement” is
permitted to be used for a limited purpose. The ~ important
point is not however the distinction between the * statement”
and * writing” (though of course there is a distinction) but the

. extremely restricted use to which even the statement may, under

the section, in contradistinetion to the general law, be put.

~ The section plainly constitutes an exception to the ordinary

rule of evidence. The proviso again engrafts an exception upon
the exception. And in giving effect to the section and the
previso together it is necessary to keep carefully in sight what
the Legislature really means. About this the language and the
policy of the section, combined, leave, I think, no reasonable doubt.

~ Before the last amendment, statements made by witnesses to the
“Police, and recorded by the Police might not be used as evidence

against the acoused. But there was nothing to prevent them
being used in favour of the accused. They were often so valu-
able for that purpose, that in almost every case, the acoused
sought to know what they contained, with the object of using
them if suitable, to his own advantage. In order to curtail to
some extent that liberty, the section was amended in its present

- form. " The effect of the amendment is to restrict the privilege

of ‘the accused.” He can now only obtain access to written

_statements made by prosecution witnesses to the police, at the

discretion of the Court, It is no longer a matter of right.

The proviso is clearly limited to the purpose of  this single
conoession, in derogation of the universal prohibition contained
in {the nody of the section, to the acoused. This is so plain on
th ! face of the seotion and proviso, that I should have. thought
there cculd have been no doubt about it. The proviso deals with

el
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one case and one" case’ oxﬂy, the case of witnesses “ called for the =  1go7
prosecution ” ~ whose statements have been taken down

114
in Emreror

writing as aforesaid.” And the only concession' it makes to the v.
accused is to allow’ hlm, upon his request, and subject to the Bﬂ?;;:fﬁ

Court’s discretion, to have access to & copy thereof,” namely, of Patr
the recorded statemet and therenpon to use it for one purpose
and one purpose only, namely, to break down the evidence of
the prosecution witness already standing against him. On the
_face of it the proviso does not cover the case of a witness for the
defence, whose statement may have been recorded by a police-
“man, nor allows the prosecution to impeach the credit of such
a witness by a examining him upon any written statements he
may have made to the police. 4 fortiori the proviso conld
never have been intended (and I think ‘that its terms are plain
enough to the contrary) to allow the prosecution to impeach the
oredit of its own witnesses for its own purposes, and against the
wish of the accused, by reference to police testimony. That
view presents, on the face of it, these two startling difficulties. .
(1) That the Legislature has in thisimportant ‘matter given the
proseoution a marked advantage over the acoused. And thisis
opposed to the first principles of cur criminal ]unsprudenee.
"(2) That in offect it works out to this, that the prosecution
would be empowered indirectly and under the pretence of shak-
ing the credit of its own witnesses, to substitute in the record,
a8 evidence against the acoused person, not what -those witnesses
have said on oath at the trial but what they have said or may .
have said in circumstances altogether unknown and uncontrolled,
to its own police officers. That is in fact what has happened in
this case, and underlies, as I understand, the Advocate General’s
certified objection to Shenkar’s statement to Narayemrao. I -
think it too plain to need further argument that if the prose-
oution is precluded from using these statements to impeach
the credit of witnesses for the defence, it is for much better
reasons precluded from using them to impeach the credit of its
own witnesses. Nor indeed is that in any case the real objeot,
‘though it may be plausibly advaoced as the nominal object
which the prosecution has in view, when it seeks this indulgenoa.
For ¢z hypothesi, when a Crown witness has‘emd nothing
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. i 1907  against the accused no question of impeaching his credit properly
Eweizon 8rises. The only person interested in shaking the eredit of a
v. witness is the person against whom he has said something.
ﬁ;‘ﬁﬁ,ﬁn What has really happened is this. A witness, who has said
PaTRL.  things to the police, which the proseoution strongly - relies on,
’ "refuses at the trial to repeat those things. The prosecution,
. “pretending to wish to impeach his credit, then tries to bring on
. the record through the police officer, all that matter upon which .
it intended to rely, not of course to contradict the witness, but
a8 substantive evidence. It wants in other words to substitute ‘
for what the witness has said at the trial, what it believes he
ought to have said. Apart then from the use to which Exhibit N
was put on this oceasion I go further, I thmk than any of my
~ learned colleagues and say that it ought not to have been
admitted at all, or its contents to have been allowed to be used
by the prosecution for the nominal purpose of contradmtmg
- Shankar. :

‘While then I agree in the main on this pomt with my brother
Chandavarkar the whole of whose ably reasoned and most in-
-structive judgment commands my admiration, I have not shrank
“from pursuing my reasons to their logical conclusion not with-

- standing that conclusion and those ressons need not perhaps have
.'been thus amplified for the narrow question first to be answered.
- As to the writing itgelf being inadmissible, and as to its having

been wrongly admitted and treated as evidence, there can of
. course be no room for doubt or difficulty. On. the second
point, while I have not for a moment been blind to the difficulty
-of separating precisely what is, from what is not, a point of
law in questions about the admissibility of evidence; I have
never entertained any serious doubt that for practical pur-
‘poses, as well as upon sound principle, I should wish to stand
-upon the firm and simple grounds admirably and convincingly
stated in the judgment of my brother Davar. Itis of course
‘extremely easy to embroider that or any other principlse with
-subtle distinctions; but I feel that there ought to be a clear rule
of practice, easy to understand and plain to follow. I do not
think I can add anything with advantage to what has been
said by Mr. .L ustice Davar on this head, I think that where the
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Advocate General has certified a partioular piece or picces of 1907
evidence to have been wrongly admitted, the Court of Reference "Tyyrzos
constituted under clause 26 of the Charter has first to determine e.
whether or not the cerlificate is well founded, and if it decides Rmé’;ﬁp
- that it is, then to deal with what remains of the evidence, after FATEL:
striking out what has thus been adjudged not to be evidence.

I do not feel much difficulty over the objections raised upon
certain’ phrases in the cases, where the learned Judges say that

after having disposed of questions affecting the admissibility

of challenged and certified pieces of evidence in favour of the
_party objecting, the Court wust proceed to deal with the rest of

the “legal® or * admissible” evidence. My brother Davar has

deal with this sufficiently and [ entirely agree with him. I
think, too, the short answer to another olass of objections turning

upon the power of the Court of Reference tfo.decide all over

again whether.any and every word of the evidence is “legal,”

that is to say, has been rightly admitted and is relevant is this.
Presumably- it has been objected to by the party applying for

the certificate.or it has not. 1f it has, and the Advocate General

has -refused to certify that in his. opinion it was wrongly
admitted, then there are two opinioms, his and that of the
trying Judge in favour of the admissibility of the evidence. And

T apprehend that that is and was intended to be enough, If

the party did not object, did mnot ask for a oertificate in
respect to evidence which is thus challenged for the first time

after the trial, at the hearing before the Court of Reference,

.the objection comes too late. I should also wish to acknowledgo
_ the. foroe of my brother Chandavarkar’s ressoning upon this

point, and the salutariness and prudence of his conclusion., The

point is important in itself, and had this direct bearing on the -
decision of the case that had it been, as I was all along of
opinion that it was not, open to us to decide for ourselves
‘whether the confessions ought to have been admitted, I doubted,
looking to all the reasons and conmsiderations most ably and
exhaustively advanced by Mr. Robertson for the prisoner, whether

section 24 of the Evidence Act might not have shut them out.
Towards the close of the argument, however, I gathered that all

my learned colleagues belioved that the confessions had been
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1907 voluntarily made. I should not have pressed the contrary
m opinion, in those circumstances, had I after fully weighing all
v ‘that was to be said on both sides been inclined for my own
ﬁg;ﬁf}n pert- towards that opinion. I feel that I ought, speaking for
Parer.  myself, to express my great indebtedness to the learned counsel
on both sides. To the length the Court wished him to go
Mr, Wadia stated the prosecution case with remarkable clearness
* and mastery of all its complex details, and had my opinion been
more geverally shared, and had it therefore been: considered
desirable to hear a more elaborate refutation of Mr. Robertson’s
argument against the admissibility of the confessmns, it is
quite possible that the prosecution had malerials which in the
able hands of the counsel representing the Crown would have
“~completely dispelled my doubt. On the other side 'no single
point that could and ought to have been pressed for the acoused
was omitted by Mr. Robertson whose powerful arguments greatly
impressed me. - I agreo with my learned colleagues in the order
proposed. R S A - S
[ Statement of witness ezcluded Sfrom evidence ! conviction approved
sentence wduced to three years rigorous zmpmsonment ]

. G. B. R,

ORIGINAL CIVIL.

Before My, Justice Macleod.

1907 GANGABAI (PI.AIMIFF) v. PURSHOTUM ATM ARAM (Dnrnnmm) *
June 29. : >
Ea:ement Anclent Lsglzta-—Iryunctwn to restrain defeﬂdant Jrom mter_'fcr-

ing with ancient lights— Quia timet action, necessary ingredients for.

There are at least two necessary ingredients for a guia timet action.
There must, if no actual damage is proved, be proof of imminent danger
and there must also be proof that the apprehended damage will, if it comes,
be very substantial.

Fletclwr V. Bealey(1) followed

\

- % QOriginal Suit No. 783 of 1906,
(1) (1886) 25 Ch. D. 688. "
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