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 Before Mr. Russell, Acting Chief Justice, Mr..Justice -Aston, :
: My, Justwe Beaman and Mr. Justice Heaton.

MOTILAL VIRCHAND ror SHETH KHUSHALCHAND, MANAGER or -

 rEE MANEKCHAUK PANJRAPOLE (ORIGINAL PLAINTIFF), APPLICANT, -
. v Tree COLLECTOR or AHME DABAD AND THREE OTHERS (onmmm
DEFENDANTS), OPPONENTS.*

Mamlatdirs Uomls Aect (Bomba y det 11T of1876)—1’assesaary .éuit-ﬁSuit :

against Collector in his official capacit; /—Hﬂmlatdars Jurisdiction to -

' entertain the suit.

MAmlatdérs empowel ed by the Mémlatdmb’ Courts Act (Bom. Act IIT of 1876)

'# cannot entertain and decide suits to which the Collector is & party.

_ The ruling in Balvantrao v. Sprott (V) qualified,

APPLICATION under section 622 of the Civil Procedure Code
(Act XIV of 1882) from an order passed by the Mdmlatddr of .
Daskroi in a suit brought under the provisions of the Mamlat-

~dérs’ Courts Act (Bom. Act III of 187 6).

- The plaintiff filed & suit in the Court of the Mémlatdér of

~ Daskroi, under the provisions of the M4mlatddrs’ Courts Act

(Bombay Act III of 1878), against the Collector of Ahrﬁedabad
and three others.

The facts as alleged in the plaint were as follows :—
" One Vimalbhai Lallubhai (husband of defendant No. 4) owned

a bunwalow in the City of Ahmedabad. He mortgaged  the pro-

perty to the plaintiff for Rs. 5,000 on the 26th September 1902,
but remained in possession of it under a rent-note whereby he
-agreed to pay Rs. 337-8-0 as rent -every year. The lessor was
at liberty to terminate the lease at any time,

“On the 31st March 1904 Vimalbhai died., The lower pdrtion of
the bungalow was in the possession of the defendant No, 2, and
its upper portion was in possession of:the Collector of Ahmedabad

*Civil Applica.tibn No. 251 of 1904 under Extraordinary Jurisdietion,
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(defendant No. 1).. The Collector” of Ahm’edabzid came by lthe

possession of the property, as there were moneys due by Vimal- -

»bhm to Government in respect of fagavi and assessment in
respect of which an attachment was levied upon the: moveable
‘and immoveablo propeltles belonging to Vimalbhai. The Governe
ment dues were satisfied by sale of the moveable property ; and
~.the Collector thereupon passed an order for dehvel y of possessmn
to defendants Nos. 2 and 3. :

On the 30th September 1904, the plaintiff ﬁ]ed this: sult in the

Court of the Mamlatd4r of Daskroi. to recover possession of the ‘

bungalow from defendants Nos. 1—4, ) -

The M4mlatddr being of opinion “that he had no jurisdiction
~to entertain a possessory suit against the Collector returned the
. plaint. :

- nary Jurlsdlctlon. . _
- The application was first drgued before a Bench composed of
Russell, Acting C. J., and Beuman J., when their Lordships in
referrmg the case to a Full Bench delivered the followmg
. judgment :—

- 'BEAMAN, J.:=The question is,‘whetvher a Mé.mlatdé.r’vsﬂ Court
has jurisdiction to try a suit to which a Collector is a party ?
In Balvantrao v. Sprott M, it was decided that a Mamlatddr’s

Court had jurisdietion over all suits otherwise within its com- -

petence notwithstanding that officers of the Government were
parties. That decision, widely expressed as it is, covers the
case before us, Bub we feel considerable difficulty in accepting
“the conclusion in its entirety, or-the reasomno upon which it is

~ based.

' That in effect is thab because Mdmlatddrg are not expressly
debarred by section 82 of Act XIV of 1869 from trying suits
to which an officer of the Government is a party, as certain other
Courts named therein are, it follows that by 1mphcatxon the
Courts of Mdmlatddrs have the power. The simple answer to
this appears to be that, looking at the whole scheme of the Act,

) (1899) 28 Bom, 76L
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it appears to be in the main-a constltuent Janactment. It creates '
certain Courts and defines the scope of their powers. Thus where-

the question is in what manner suits by or against Government

Officers, are to be dealt with in District Courts, Suboxdmate _
Judges’ Courts, or Small Cause Courts, the Act which is imme- -
diately concerned with the constitution and powers of those
classes of Courts, preseribes the limitations on those powers in

) respect of those particular suits. But the Act has nothing to do

with M4mlatddrs’ Courts. It appears then that the conelusmn
drawn in Balvantrae v. S8prott®, that because the Act curtailed
the powers of some Courts with which it was concerned, by
implication it conferred powers not so curtailed on Courts
with which it was not, is, if unsupported -by any other
reason, a non sequitur, the correctness of which may well be
doubted. It is true that Ranade, J. pointed out that the
festriction imposed by section 32 was originally imposed
only on the Courts of Subordinate Judges, and extended by

" the Act of 1876 to-Courts of Small Causes, from which the

learned Judge infers that up to that date the latter Courts had:
power to entertain. suits against officers of the Government:
And by a parity of reasoning that unless and until ‘M4mlatd4rs’
Courts are subjected by express enactment to the like restriction
they must retain the power. The answer seems to be, though
we do not wish to commit ourselves -to it definitely, that the
Bombay Civil Courts’ Act, as a constituent Act, did not deal with
Courts of Small Causes, as distinet from Courts of Subordinate-
Judges, and therefore when the Act was passed, it was natural

that a restriction imposed upon the last named Courts should

have been understood and meant to have covered the same Coui'ts
when invested under the Act with Small Cause powers. The
contrary view has been maintained by the Honourable the

* Advocate General whose clear, strong and concise argument

made a great impression on us, S

It falls into three parts: (1) Prerogative ; (2) COmparlson and

_ analogy, (3) Inferences necessary to be drawn from & consider-
atlon of the origin and growth of the Mamlatd4rs’ Courts. I{g \

"M (1899) 23 Bom, 761s
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s contended that the mixind of Enghsh law - tlmt the Crown
~cannot be bound by any statute unless expressly named therein
- applies, and reference is made to the cases of Gaupat Puiays v.
. The Collector of KinaraW; The Secretary of State for Indiz v.
. Mathurabhai®. Without in any way wishing to pre-judge'the

. question or fetter future argument, we may say"that’ as af .
present advised we. entertain some doubt whether an exact

~ analogy exists between the privileges and immunities (of the
- Crown under the Constitutional Law of England - and those of
~ servants'of the Indian Government. The second part of the
.-argument may at present be convemently passed -over. --What
- was advanced in the third part appears to us to ‘militate most
- strongly against the view which was takén by the Division
.. Bench in Balvantrao v. Sprott®, The Mdmlatddrs’ Courts sprung
" by espress delegation from the Collector’s Court. Originally
the limited special jurisdiction exercised by these ‘Revenue
* Courts was conferred, not upon MAmlatddrs, or as they ‘were
then ' commonly called Komavisdars, but upon Collectors,
‘Essentially, that jurisdiction is rather, what is loosely in' this

- country called executive, than judicial, and is.closely allied with

- the jurisdiction conferred upon Magistrates by Chapter XII of
the Criminal Procedure Code. Its object was to provide a
summary local remedy for wrongs which were on the face of the
proof apparent, and to exclude enquiry into all sorts of nice and

‘complicated juridical relations. Control of all matters of that

kind, bearing intheory at least directly on the maintenance of
the peace, vested in the local head of the executive, the Col

_ lector. - And thus at the beginning it was the Collector who had®

to dispose of cases which are now disposed of by the Mémlat-'
.dérs. ~ Later this power was expressly delegated to the Mdmlat-
-d4rs as Subordinates of the Collector, conveniently situated for
the purpose. And last, there is the M#mlatdars’ Act more
precisele defining the manner in which this power is to be exer-
. cised. But although the M 4mlatddrs at present do, and the
) Collectors do not demde this class of cases, the hlstomcal rev1ew

wumnmmk DR mmmnmmmi
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made by the Honourable and learned “Advocate General brings
out clearly the origin and true nature of the jurisdiction, And

_once it is seen that the Mdmlatdars are theoretically at any rate

no more than the delegates of the Collector for this spzcial pur:’

‘pose, there arises an obvious difficulty- in holding that “while.

exercising these delegated powers they are compebenb to adjudi-
cate upon the acts of the Collector himself. It is in effect, by a -
simple derivative process, making the Collector a Judge in his
own cause. The question thus raised appears to us to-be of so
much importance and difficulty that we think it necessary to
refer it to a Full Bench. We are not satisfied that all its aspeets
were fully seen and adequately dealt with in the case of

- Balvantrao v. SprolfV and in view of what has been urged against

that decision by the Advocate General we are not. prepared to
follow it.. We, therefore, refer to the Full Bench. the following

question :—

“Whether Mamlatddrs empowered by the Mfimla,*dars’ Act
can entertain and decide suits to which the Collector is a.
party ?” ' '

The reference came up for argument before a Full Bench
composed of Russell, Acting C. J., Aston, Beaman and Heaton,

- Jdd

Lowndes (Acting Advocate General), with the fovernment

- Pleader, showed cause :—Assuming for the present that the
- Collector represents the Crown, I submit that a suit will not lie
" against the Crown unless power to do so is expressly given.
“For ascertaining the prerogatives of the Crown we must look to

what they are in the parent country. There the- Crown cannot
be sued.. The only remedy is by way of a Petition of Right.
See Windsor and Annapolis Railway Company V. The Queen and
the Western Counties Railway Company®, and Chitty's Prerogative,

- p. 841, Of course where there is a wrongful act, a servant of
"the Crown can be sued even in England : Tobin v. The Queen®,
“The prerogatives of the Crown have been consistently recognised

both in theory and practice in this country, e. g., in the case of -

® (1899) 28 Bow, 761 - (2) (1886) 11 App. Cas. 607 at p. 614,
®) (1864) 16 C. B, (N, 8.) 810,
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_Escheat v1de The 00lleclor of Masuhpatam V. O'avaly Vencata |

. Narrasnapah®, .

~ Secretary of Statefor India v. Bombay Eandmg and’ Sltzppmg
- Company® decides that the Crown has priority over Judgment-
_ creditors, See Guunpat Putaya v. The Collector of Kdnara®
Secretary of State v. Mathurabhai¥, where the same principle is
recognised and affirmed. - By section 89 of 21 and 22 Vic,, clause
106, all the moveable and immoveable property of the East Indm
+ - Company- has been vested in the Crown for the purposes of the”
” ‘(Government of India and by section 18 of 52 and 53 Vic,, clause
~ 63, British India is defined to be the territories governed by the
"* Governor General of India or Governors or other Officers under
~ the Governor General in Council. Ahmedabad is part of
British Tndia. No suit therefore can lie against the Collector as
~ representing the Crown unless the statute expressly grants such
a right,

- Coming now to the question’ whether the Collector represents
~ the Crown, the Collector is administering the revenues of the’
' Crown and can therefore claim the same exemption. Section
411, Civil Procedure Code, deals with the recovery by Governe
" ment of court-fees in pauper suits, in the same manner as costs
of suits are recoverable under. the Code.  The case of Ganpat
Putaya v. The Collector of Kdnare® was a suit against the
Collector as representing the Government. In the same way in

- Sceretary of State v. Mathurabhai® the suit was against the

~Secretary of State as representing the Government, .

Power to sue the Crown can be given in India by v u‘tue of
“24 and 25 Vic,, section 24. It is specifically given by the Civil
Procedure Code and by the Bombay Civil Courts Act. The
Méamlatddrs’ Act gives no such power. Under section 9 of the
Specific Relief Act a possessory suit in its nature similar to the
one under the Mamlatdars® Act cannot be filed against Govern-
ment. '

A glance at the reasons inducing the Loglslature to prescribe
such a speedy velief bemo- administered through the Mimlatdérs’

(1) (1860} 8 Moo. I A, 500 at p. 525. 3 (1876) 1 Bom. 7.
(2) (1868) 5 Bom, H. C.R. 0. C. J. 23. (# (1889) 14 Bom, 218,
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Courts would show that 1o such suit as the present could have -
been contemplated as coming within its scope. The principleA
ground is the summary prevention of breaches of the peace, and '
this Government could not be guilty of. ;
Lookmg to the history and origin of the Mémlatdaira’ Act we
should arrive at the same conclusion. -Originally they exercised
delegated authority from the Collector and Bombay Act V. of.
1864 merely removes the doubts once- entertained as to the

nature of the jurisdiction exercised by the Mémlatddrs. - Mdmn-

latddrs are-the direct subordinates of the Collector and it would
b absurd if they—and the powers of the Mdmlatddr can be
esercised even by those who for the time being perfor‘m»‘the
duties of a Mamlatdir—could take cognisance of suits in '\vhic‘h

" their superiors were concerned as parties. It would be . some-
* thing like a person being sued in his own Court when regard is

had to the originally - delegated nature of the Mﬁmlabdéls .
Junsdlctlon :

The reference should therefore be answered-in the negatne
and the case of Balvantirao v, Sprott® should be overruled

B. L D/Lru, in support of the rule : -—Tak-nrr the latter (rround'
first, it may be that the Mdmlatddrs previously exercised
a jurisdiction that was delegated to:them by the Collector. But a -
glance at the preamble to Bombay Act V of 1864 would at once

.show that that Act for the-first time created the Courts of

Mdmlatddrs and invested them with separate jurisdiction of their
own, and all shadow of doubt as to their subordination to' Col-

- lector in the matter of these possessory suits is specifically

removed by the omission of all reference to such subordination
which was to be found in the previous Regulationsand Acts on -
the subject. In the face of this, it cannot for a moment be said
that the Mdmlatddrs evennow exercise a jurisdiction delegated to
them from the Collector. The jurisdiction is conferred upon

them by Statute and the exercise of such jurisdietion cannot be -
controlled by what was the state of facts previous to the passing ‘
of the Statute, And the same jurisdiction is continued by the
prebent Act (Bombay Act- III of 1876). Again the Courhs of

® (1899) 23 Bom. 761.
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‘Msmlatddrs were created for a special purpos;a, to providé 7a’.~v

summary remedy in cases of disturbed possession and it is to the

Statute therefore that we must turn to see if it creates any bar -

in respect of particular parties to suits instituted in their Courts,

Section 4 of the present Mémlatddrs’ Actis the governing section
and it is in virtue of that section that the Mémlatdérs exercise

the jurisdiction conferred upon them. That' section authoriges.

-Mdmlatddrs to entertain suitsof a particular deseription- with-
‘out any reservation as to the character of any party to them in

regard to whom they would be precluded from -the exercise of ‘

their jurisdiction, The test laid down in this section for con-
ferring jurisdiction upon M4mlatddrs is simply with reference to
the subject matter of the suit and the time within which it must
be instituted. Given the subject matter and the suit instituted
within the preseribed period the Court is bound totake ecogni.
zance of it. Section 9 of the Act also, which gives the Mamlat-

-dérs power-to re‘]ect the plaint i in certmn cases, does not touch

the present questmn

Mémlatdérs’ Courts may be subordmate to the Courb of a
Collector in purely revenue cases, but in reference to suits under

the Mémlatdérs’ Act they are Civil Courts and as such not

subordinate to the Collector. If there be any impropriety in
the Mamlatdérs entertaining suits to which a Collector—in one
capacity their superior—is a party, it is for the 'Leg"islature and
'not for the Courts of Justice to remove that impropriety. '

' The»only enacbment restrictive of the powers of a Civil Court
in cases to which Government or Officers of Government are a

party is contained in section 82 of the Bombay Civil Courts Act

(X1V'of 1869). That section is silent asto the M4mlatd4rs’
Courts. It is instructive .to “remember that the. words ‘“or
Court of Small Causes ” were inserted by Bombay Act X of
1876, section 15, even though the -section as originally framed
contained the words “in whose Court alone such suit shall be
instituted.” ‘

© With revard to the preroaatlve of the Crown it is submitted

that whatever may be the case in England, the operation of the

" yule here-in India is not universal. Bell v. The Municspal

» 1814—6
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Commissioners JSor the czty of ]![adms(l) lays down thab “ under t‘le'
Indian Councils Act, 1861, a Provincial Council has, sabject to the

same restrictions as those imposed by the Aet on the Governor-
General’s Council, power to affect the prerogative of the Crown
by Legislation.”” See the remarks of Benson, J., at page 404, .

_ and the further remarks of the same learned J udge ab pa,o«e&'

466-467 where he says “ It would be more correct to say that,
as a general rule, the Indian Legislatures have proceeded on the
assumption that the Government will be bound by the Statute

. unless expressly or by necessary implication excluded from its

operation.” -Sir Bhashyam Ayyangar who was a party to the
Madras decision at page 483 thercof refers to the leading canon -

- laid down in England by Lord Coke, and a little lower down

thus expresses himself s — “Judicial decisions have - clearly
established that the Crown is sufficiently named in a Statute,-
within the meaning of the rule, when the intention .of the
Legislature to include it is clear and manifest.”” Here such
intention becomes undoubtedly manifest when we bear in mind
the omission of the M4mlatddrs’ Courts from section 82 of the
Bombay Civil Courts Act, especially. when the Legislature, while
amending it, included only the Courts of Small Causes in the
restriction imposed thereby, as also the special nature of the

jurisdiction excrcised by Mamlatddrs under Bombay Act III of

1878. The judgments in the Madras case above referred to deal
at great length with- the question of this rule of the prerooratlve
of the Crown and reference to it is solicited.

The Advocate General_in reply - mentioned that the Madras

decision quoted with approval the two Bombay cases relicd on
. by him. »

RussetL, AG. C. J.—The question referred to the Full Bench -
by the order of Reference dated the 1st October 1906 is -
whether Mamlatdars empowered by the Mamlatdars’ Act can
entertain and decide suits'to which the Collector is a party. - .-

Two points were propounded to us by the Advocate General
before the Full- Bonch

(1) (1902) 25 Mad. 457.
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- We state them in the reverse order to that ‘in whlch he ‘:

: ‘argued them.

e
1908, .

M onmL

The first point, therefore, may be stated -as follows, uz.,' - Taz Gop-

that looking at the history of the Mamlatdars® Courts it could
not have been intended that a suit against the Collector “would
lie therein, The  second point was whether the preroga-

tive of the Crown whereby in England the Crown cannot be -

sued in Civil Courts applies to India so as to preclude the
present suit being entertained. . : -

Before we deal with these points however we would W1sh\-'

to state very shortly the nature of the plaintiff’s claim, - -

The suit was filed in the Court of the Mamlatdar of the

Daskroi Taluka in Ahmedabad by the plaintiff Motilal Virchand
on behalf of the Manager of the Maneckchauk Panjarapole in
. Ahmedabad against the defendants (1) the Collector of Ahmed-
_abad-and (2), (3) and (4), the other defendants, whose names
" need not be set out; and the plaintiff claimed possession of the
“house and premises in the plaint specifically described and
~ stated that one Vimalbhai had died on the 81st of March 1904 ;
that the lower portion of the bungalow in the plaint mention-
ed was in the possession of defendant 2 and the remaining
portion in that of defendant 1; that the Collector, defendant 1,
'had/le_vied an attachment upon the immoveable and. moves
able property of the said deceased in respect of ‘fagdvi and

assessment, but that the moveable property of the said deceased -
having been sold, and all the claims of Government having -
been satisfied, defendant 1 had no right to keep the said.

building in his possession, -

As to the first of the above points it is, we think, necessary
shortly to go through the various Recrulatlons and Statutes
relating to Mamlatdars.. ' :

- Now the first is Regulatlon XVI of 1827 This Regulation
*‘defines the duties of the Collector and his powers in regard to the

" Subordinate Revenue Officers ; and scction 6 (clause 1) provides -

- that “all Collectors of the revenue, their Assistants, and Native
Officers, shall, ‘with respect to acts done by them in their

official capacities, be subject to the jurisdiction of the Zilla

R
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1906, Civil Court.” . Chapter- IT contains provisions mfer alia ‘as to. |

 Mormar  Komavisdar or other head Native Revenue oﬁ”lcer in’ any
Tap Gor-  Gistrict. : '
'LECTOR OF

e eoapap, | Regulation XVII of 1827 chaptel Va section 17, clause 1, enables .

’ ‘the Collector to authorise Komavisdars to demand security and -
take other steps in that section prov1ded to ensure the realisa-
.tion of the Revenue. ‘

- These Komavisdars are, it appears, the present Mam]at- .
- dars,

By Regulatmn VIof 1830 it was provided that in modifi-
cation of the rules of Chapter VIII of Regulation XVII of 1827
the Collector and Sub-Collector are authorised to refer to the -
several Komavisdars of their districts or other equal and simis_
lar officer, suits instituted under the provision of the said chapter, -
when the value of the matter at issue does not exceed Rs. 500
and by section 5 an appeal lay dnfer alia from Komavis- .
dars or other similar officers to the Collector, or the Sub-Ool-

~ lector when within his district. »
- By clause 2 of section 1 of Act XVI of 1838, it was prov1ded »
““ that it shall be lawful for the Revenue Courts to give immediate
possession of all lands . .. to any party dispossessed of the same,-
«+. provided applications be made to them by. such party ‘
within six months from the date of such dispossession ..

. Section 16 of Act IIT of 1852 authorised certain powers which

_were vested in the Collectors of land revenue in that section

specified to be exercised by Mamlatdars and enacted that any

- order passed by a Mamlatdar in virtue of Act III of 1852 should
be subject to appeal to the Collector or his Assistants, =

“Bombay Act V of 1864in its preamble says: “Whereas
doubts have been raised as to whether a Mamlatdar’s Court
in the Bombay Presidency can lawfully entertain applications
for the immediate possession of lands, ete., under the provi-

" pions of section 1, clause 2nd of Act XVI of 1838, unless tht said
. applications be referred to it by a Collector or Sub-Collector '
under the provisions of section 1 of Regulation VI of 1830, and
whereas it is expedient to give Mamlatdars’ Courts original
jurisdiction in cases of the nature of those contemplated in section -

<
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1, clause 2nd of Act XVI of 1838, and also in' cases in which a.
dlsturbance is attempted of the possessmn of lands ete., and to

) A,p1escr1bea.form of procedule to be adopted by Mamlatdars -
" when exercising such jugisdicton in eases of the .above char-
* _acter,” and enacts (section 1) that Mamlatdars’ Courts may give
" possession of lands, etc., provided application be made within_six
© . months after dispossession. and may also maintain . existing’

_possession.. It then goes on to provide for the procedure in such
_ suits, By section 20 it is provided that “the powers of the
Mamlatdar under this Act may be exercised by any Revenue

. Officer possessing powers corresponding to the powers of the

" Mamlatdar, as defined in Chapter 1I of Regulatlon XVI of 1827
* or by any other person who may be speclally authorized by the
- Governor in Council to exercise the powers- of a Mamlatdar under

this Act.” In the note to that section in Birdwood and Parsons’ .
edltmn, 16 is said that the title Mamlatdar in Regula.tmn XVI.

 of 1827 does not oceur ; the term “Komavisdar” is employed,
. bub the powers of that officer are not defined.

In Er parte Nagova Kom Jakan Gauda(l) 1t was dec1ded

“in 1866 that the Civil and the Revenue Courts have concurrent
]umsdwhxon ‘to hear and decide “suits in regard to lmmedxate

’ pOSSESSlOIl.

Bombay Act III of 1876 repealed clause 2 sectwn l of Act
XVI of 1838 and Bombay Act V of 1864, and stated that
“ Mamlatdar * includes any Revenue Officer ordmanly exercising
. the'powers of a Mamlatdar and any other person who mey be

" .specially authorized, etc.

- It is now proposed (see Bill No v of 1905 publlshed in

" Bonm bay Government Gazette, Part VII, of the 26th February 1906) -

to repeal the Mamlatdars’ Courts Act (Bombay Ach III‘of 1876).
In that Bill in section 23 the Collector is empowered to revise the

. Mamlatdar’s proceedings and where he takes any proceedings

under the proposed Act, he shall be deemed to be a Court under

. the said proposed Act. Section 26 provides infer alia that no”

suit shall lie under the proposed Act against Government or
~ against any officer of Government in respect of any act done
- or purporting to be done by any such officer in his official

() (1866) 3 Bom. H. C. Ru &, ¢ 3,108 .
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1906, capac1ty, cxcept where actmfr as a manager or rru'udxan’f
" “aorman  duly constituted under any law for the time bemg in force, &c. -
Pax o | Of course the proposed Bill cannot affect the question now
plmomon OF before us ; but we only refer to it as showing the mtentlons of
: " the leglslature on this point. : e
From the above enumeration of the Statutes relating to
Mamlatdars it appears to us clear that down to the time of
the passing of Bombay Act V of 1864 the Mamlatdar was con-
‘sidered and treated as the subordinate officer of the Collector,
-and although that Act gave him the original . jurisdiction
which we have above pointed out, it is impossible for us to come
to the conclusion that the legislature intended by that Act to
alter his status with regard to the Collector. Original juris-
~ diction might be given to him consistently with his oceupying
~ the same position with regard to the Collector as he did before
that Act was passed, and if we may be allowed to refer to the
new Bill it appears to us clear by the provisions of that Bill,
- to which we have before referred, that the legislature .did
not intend his subordination to the Collector to be interfered
with. The judgment about to be delivered by Heaton J. brings
this point out with great clearness,

In the present case there can be no doubt that in attach-
ing the property of the deceased Vimalbhai, the Collector
. was acting under his powers as a Revenue Officer under the
“Revenue Code. We cannot believe that it could have been
intended by the legislature to empower the Mamlatdar to sit
“in judgment upon the action of his superior officer in his '
Revenue capacity as he would have to do if the suit were
allowed to be maintained in his Court. ’

' Speaking for- myself 1 would" have been inclined to accede
to the argument addressed to us by the Advocate-General upon
the other point which I have noted above. But as some of -the
other members of the Court are not prepared to do so, and as a
finding on it is nobt absolutely necessary in this case I do not -
‘propose to record my reasons therefor.

“Not in this reference is it necessary to decide whether a
suit such as the present will lie against a public Officer acbmg '
in hig pubhc capacity, -
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I would therefore answer the question submltted to us in

 the negative.- The effect of this judgment will be to limit af-
~ all events the effect to the judgment in Balvantrao \& Sproft\” o

E to public Officers other than Collectors.
The application will be dismissed with costs.

e ASTON, J.—The question put in this Reference. mist T° thmk "
. be. answered in the negative. In my opinion the matter is -

- _governed by section 82 of the Bombay Civil Courts’ Act XIV of
' 1869 as amended and re-enacted i in Act X of - 1876, . section 15,

- - The section-as originally enacted m Act XIV of 1869 was as’

follows :—

r

- “No Subordinate Judge . shall receive or remster a sult in

. which Government or any officer of Government in his official .

capacity is a defendant, but he shall refer the party presenting

the plaint in such suit to the . District Judge n wlmse Court_:

<- - alone such suit shall be instituled.””

- “This section was amended by section 15 of Act X of 1876 which
-~ runs ““ for section 32 of the Bombay Civil Courts Act XIV of
- 1869 the following shall be substituted (namely):
~ ¢ No Subordinate Judge or Court of Small Causés-shall receive
or reglster a suit in which the Government or any officer of Gov-
erninent in his official capacity is a party, ‘but in every such

case such Judge or Court shall refer the plaintiff to the District |
Judge, in whose Court alone (subject fo the provmons ofv

- section 19)-such suit shall be instituted.”

- The second pm'agraph of the preamble to A(.b X of 1876
: sets forth:

-« And whereas it is expedlent that the Junsdlctlon of all the
- Civil Courts in the said” (Bombay) Premdency should be

_limited in manner hereinafter appearing.” .
.~ "Thus in an Act entitled “ an Act to limit the jurisdiction of
- the Civil Courts throughout the Bombay Presidency in matters
_relating to the land revenue, and for other purposes,” in
“the preamble of which the sentence already quoted appears,
V we find repeated 8 provxslon that . a suit in which the Govern-

o (1899) 23 Bom. 761.
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" ment or any officer of Government in his ofﬁelal cepacxty is

‘aparty shall be instituted in the Court of the District Judge

alone, subject to the provisions of section 19 of Act XIV of 1869 .
with which section we are mot concerned in- this reference, -

. otherwise than to show that it is the sole exception contem-

plated by the supreme legislature when enacting Act XIV of

-1869 and Act X of 1876.

o

The decision in Balvantrao v. szrott M is ba.sed rlpon the
proposition that it is only the Courts mentioned in Act XIV of.
1869 whose powers are restricted to suits in which 'Government

. or an officer of Government in his official capacity is a party.

The restriction on the powers of the Courts named in the
first portion of the section is referred to, but no mention is
made of the exclusive jurisdiction given by the last part of" the ‘
clause to the Court of the District Judge. - :

* No reference occurs in the argument or in judgments to the

title and preamble of Act X of 1876 or section 9, clause 8, of the
Specific Relief Act. '

It appears to me that Act XIV of 1869 deals not only Wlth‘
the constitution of certain Courts but deals with certain suifs
and it gives to the Court of the District Judge constituted under
that Act (and subject to the provisions of section 19) exclusive
jurisdiction as to suits of the nature covered by the questmn put
in the Reference betfore us. ' .

I do not feel pressed by the argument that if this view is
correct it was unnecessary to amend section 82 by the Act X of
1876, section 15, by including Courts of Small Cause in the first
part of section 32 of Act XIV of 1869, first because amendments
are often made to remove doubts and not to indicate any change
in the original intention of the Legislature. Secondly, because:
the latter words of section 32 of the Act of 1869 giving exclusive

. jurisdiction in such suifs to the Court of 2 District Judge are re- -

enacted in the Act X of 1876 with the avowed purpose of limiting
the jurisdiction of af the Civil Courts in the Bombay Presidency
in the mariner appearing in that later Act, Thirdly Acts XIV of
1869, X of 1876 are Acts of the Supreme Le(rrslature and the

m (1399) 23 Bom. 46]
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‘Mamlatdars Courts Act Bombay. Act 1II of 1876 isan Act of the .

. Local Legislature and no argument was advanced at the hearmg

" of this Reference to show that it was competent to the Local

Lealslature to create a Court with power to entertain a suit in -

"Whieh the Government or any officer of the Government in hig
-official capacity is a party when the- Supreme Legislature has

enacted that such 8 smb shall be instituted m the Courb of the'

Distriet Judge alone. = y
‘For the purposes of this reference I have assumed that a

101

1908,

Morrzar -

.0
_'Tan Cor-

LECTOR OF

* AHMEDABAD

Mamlatdars Court created by the Local Legxslature is a-Civil -

Court. It was taken to be a Civil Court in Balvantmo v. Sprott o]
and that point is not referred. '

For the above reason I would answer the reference in the

erratxve : S - o : v
Bramay, J—I fully concur with -the Judgments delivered

by the Chief Justice and by my learned colleaoue Mr Justice -

Heaton. -

" HEATON, J. ~The questmn referred to us-is: whether a Mam— '

-latdar’s Court has jurisdiction to try a suit to which a Collector
isa party? This question involves another, which is Whether
‘ Balvantmo v. Sprott @ was altogether rightly decided.

-

The learned Advocate General argued that a Mamlatdars :

Court is without jurisdiction to try such a soit. ~He put for-

ward two distinet propositions: first that a Mamlatdar’s Court

is- without jurisdiction to. try any suit to which an Officer of
Government in his official capacity is a party and second that
it is without jurisdiction to try a suit to which the Collector is
a party. The first proposition is based on the argument that

an Officer of Government in his official capacity acts in India .‘
25 in England as a servant of the King, and in doing his

- master’s bidding is by the King’s prerogative protected against
3 suit unless a right to sue is expressly conferred by legislation.
ThlS is a large, an important and a difficult question. It is not
_necessary to declde it in order to answer this reference, and

therefore it seems to me better to refram from saying more than

A - () (199) 28 Bom. 761
Lo 13147 : o



102

1908,

MOTILAL -
v,
Tae Cor-
LECTOR OF

AHMEDABAD,

. THE INDIAN LAW REPORTS. [VOL XXX

-

that before and acceptmg the learned Advocate General’ :
argument, more cogent reasons than those which he presented -
would be required ; unless further consideration Jed to the belief -
that those reasons are more convincing than at first hearmo' they )
appear to be.

The second proposition is-founded on the pecuhar p031t10n of
the Collector in reference. to. the Mamlatdar and on the speclal A
nature of the Mamlatdars’ Courts’ Act. The referring judgment

- states a number of reasons for doubting whether Balvantrao’s

case was rightly decided, so it will suffice here to set out briefly -

- a summary of the reasons which have led me to a conclusion. . -

-The Mamlatdars’ Courts exist in order to summary proceedings,

" a speedy - remedy for what may ‘be called disturbance of
_ possession or of rights in certain cases. In a sense, no doubt,.

these Courts are Civil Courts ;vbut they provide a remedy outside
of and additional to the ordinary remedies by suit: and these
remedies are obtained - by a procedure provided for by a Special .

- Act and materially different from that of the ordinary. Civild'_

Courts. The Act establishing or rather continuing these Courts
is therefore an Act with a special purpose, and has to-be

" construed with reference to that purpose. The powers of the
- Courts are exercised by Mamlatdars who are subordinate Revenue -

Officers, subject as such to the Collector’s authority, who by

" himself or by delegation to his Assistants and Deputies, hears

appeals from the orders of Mamlatdars, when those qrders are
made in revenue or administrative matters, Moreover these-
powers were originally conferred on the. Collectors and came

afterwards to be transferred to Mamlatdars merely as a matter

of convenience. One would suppose that the Legislature which _

_ transferred these powers from the Collector to the Mamla@dars
. did not contemplate the possibility that they would be exercised .

in proceedings to which the Collector himself was a party.
Nevertheless the Mamlatdars’ Courts’ Act (Bom. Act IIT of 1876)
does not expressly state that a Collector may not sue or be sued

" in the Court of ‘the Mamlatdar. Indeed taking the words of

the Act by themselves they seem to contemplate a suit by or
against any person. Therefore We' are asked to hold that
they' do contemplate a suit by or against & Collector, as must ‘
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be held if the reasoning in the case of Balvantrao v, Sprott(l) 1s' '

~assented to. . :
o Are e bound to accede to thls request ? We'vfeel confident
- and that without the slightest hesitation, that the Legislature
“ neither intended nor desired to confer on a Mamlatdar’s Court the
- power to determine proceedmcs to which the Collector is a party

- 'Where the Collector is a party, he sues or is sued in respect

'of some official act. This act though done in virtue of -the -

- Collector’s order or delegation, is often likely to be done -by - the
“Mamlatdar himself. If then the Mamlatdar. has jurisdiction in
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the matter, he is empowered to hear and determme a proceeding -

‘in which the act of himself or of his direct official superior, is
called in question. This is a state of things contrary to English

notions of jurisprudence, and must fail to ensure that entire

confidence in the disinterestedness of.our tribunals, which is one
. of the first objects and desires of the Legislature. This alone is
" ‘a cogent reason for holding that the Act should be construed with

. reference to its peculiar purpose and in such a way as to avoid -

" 50 gross an anomaly. Again the rémedy intended and provided
" by the legislature for one aggrieved with the decision or order
of a Collector is an appeal to the Commissioner.’ This is clear
'from Chapter 18 of the Bombay Land Revenue Code. Then it
is enacted by section 11 of the Bombay Revenue Jurisdiction Act
(Act X of 1876) that ¢ No Civil Court shall entertain any suit

against Government on.account of any act or omission of any

Revenue Officer unless the plaintiff first proves that, previously

to bringing his suit, he has presented all such appeals allowed

by .the law for the time being in force, as within the period of
- limitation allowed for bringing such suit, it was possible to

present.” To allow a suit calling in question any act or omission

of the Collector to be brought in‘the Court of a. Mamlatdar in

place of .appealing to the Commissioner, would plam]y be to
_defeat the intention of the Legxslature.

Is is not.stated and we have not enquired, whether, as a fact,

. the plaintiff in the referred case, had or had not exhausted hlS :

. possible rights of appeal ? .

@ (1599)23 Bom. 761,

AHMEDABAD. .



104
. -1906.

. MotzaAxL
Ce -
Tne CoL- .
-LECTOR OF -
: 'AgMBDABAD.

' THE INDIAN LAW REPORTS. - [VOL’XX'XI-

We merely refer to the'matter as an indication’ of the clea,r )

_ intention of the legislature. Whether the Court of a ’V[amlatdar,

.is'or is not a ClVll Court within the meaning of Act X of 1876,
‘it would be absurd to hold that a suitor can call in question a -
decision or order of the Collector by making that officer a party™

in 4 summary proceeding before the Mamlatdar, when the law -
specitically provides that if ar ordinary suit is brought in which

“-any Officer of Government is a.party, it inust be brought in the

‘Court of the District Judge (section 82 of the Bombay Civil-

:Courts Act XIV of 1869). 'We could only arrive at the conclusion

that the Collector may be a party to a suit in a Mamlatdar’s Court -
by closing our eyes to the clear intention of the legislature, to the

-clear purpose of the Act, and to certain evident absurdities and

anomalies. This we are unable to do; and therefore our answer
to the question referred must be and is s that a Mamlatdar’s Court

- *has not jurisdiction to try a sult to wlnch a Collector is a party. -

A pplication dtsmzs;eel

. R. R, .
No'm—-In considering whether the first of tho' Advocate General’s proposmons is -

_ good, T read the following cases:—
- () P. & O, 8 N, Co. v, Secretary ofSlaie Jor Indm, (1861) 5. Bom, H C.

Apr.p. 1.

- . (2) Secretary of State for Indm Ve Bombay Landmy and Sthpzng Ca., (1868) ‘

v 5BHC.R(O C. J.) 23.
3) Rogers v. Rajendro Dutt, (1360) 8 M, I, A. 103.

A4) Forester v, Secretary of Stale for India, (1571) L.R I A Supp.
: Yol.p. 10,

(5) Shivabkajan v. Secretary of Stale jo: Imlm, (1904) 28 Bom 3141 6 Bom.

R L. R. 65, °

(6) Rajah Salig Ram v. Secretary of Sta(e j‘or Indm, (1872) L. R. L A, Supp. :
Vol. 119, . R

(7} The Queen v. Lords Commwswneas of the Tr easury, (1872) Rulmg Cases

. Vol. I, pp. 802828, L

v (8) Judah v, Secretary of State far Imlm, (1886) 12 Cal. 445. -
(9) Secretary of State for India v. Mathurablai, (1889) 14 Bom, 213.

"(10). @anpat Putaya v. The Collector of Kanara, (1'875) 1 Bom. 7,

(11) Fenubai v. The Collector of Nasik, (1877) 7 Bom. 552 F. N. .

{(12) Nobin Chunder Dey v. The Secretary of State for India, (1875) 1 Cal 11.

_(13) Musgmze v. Pulido, (1879) 6 App. Cas. 102. -

- (14) Kinloch v. Secretary of State for Imim, (1882) 7 App, Cas. 619, )
(15) Sanitary Commissioners of @ibraltarv. Orfila, (1690) 15 App Cas. 400.
(16) Nireaka Tamakiv. Baker, [1201] A. C. 561.« Do
(17) Bell v, The Municipal C’ommwswnezs Sor.the City of Madras, (190") 2o
Mad, 457, . -
(18) Foss v. Secretary of State fo: India, (1906) 33 Cal. 669,

. -
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