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But f-;we ha.ve no Junsdlcbxon to: entertam thls sult 1t Would : 1é07‘." -
'fbe obvmusly improper for us to -express any opinion on’ the © Buate
mer1ts of the: questlons discussed “before us, though tha,t dlscus- : S“";“'?
' sion . was - necessary before we could determine the i 1ssue es to Mm?x}éfmx,
_Junsdlctmn “of Pm‘cluml v. Mayor, ¢, of- Bangar ® 0 v Convomation

;o or BOMBAY.\
Stlll the arguments ‘before us show that the language “of :

-'_’the Act is in ‘more than' one respect needlessly ambiguous, and;’
_as it is.of- paramount importance that in matters reIa.tmg to
‘electlons there should be as little obseurity as’ possible, it may’
be- Wowhy ‘of conmderatlon whether the-Act should not be &0
“amended as to -remove the ‘amblgultles whlch the dlscussmn.
‘ before us has disclosed. o SRS
_ My ﬁndmrr on the’ ﬁrst issue mvolves the consequence that
‘the suib must be dismissed with-costs. - o ’

Attorneys for the plamtlﬁ Mess;s. Bﬁmsﬁanka;, Kanga (S”

- Girdharlal.

- Attomeys tor defendants Nos. ‘1 and 2:° Messrs. Orawford,
',wan & Co. and Messrs, Little & Qo - N
o o e R - Sust dzsmzssed
. B NLe

CRIMINAL REVISION

e,

Befw'e Mr Jumce C%andavarlmr cmol Mr Justwe Eeaton.

ce L EMPE ROR v A M. J EEVANJL* . :
1907,
] Imlum L’mwgratco’n Act (XX TIor1883, amended by Act X, of 1.902), seetmns 6 Augz?s . E
107, 111—M agmtrate-Magwtmte, First Class, in section 111, includes Pre- _N_nq -

’spdency Magistrate—Agreement with Native of India todepart out of India’
by “sea to-work as an artisan—Agreement made without the permission of
the Protector of Emigrants—Liability of master: for eriminal acts done by
- servant on ‘the master’s bekalf—Master liable for agreements enfered into on -
hisbekalf by his scrvant in violation ‘of section 111—Protector of Enigrants
has power to impose reasonable terms before he can issue permission applied
far——Sumhzons, gssue of—Fresh summons {ssued on the same information—
Irrcgula/rzty in Macedure—Ommmal Procedure Code (Act V .of 1898)
section 5374 . L
. The term ¢ Magxstrate of the Fxrst Class used in sectxon‘ 111 .of the Indian-
Emlgmn_on‘Act, 1883, means a Magxstrate appointed to exercise the highest .
Lo (1) (1888) 13 App. Cas 241, :

ax} Cnmmal Apphcatxon for Revxsxon No. 162 of 1907. _
AN . @ e
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Magxstenal powers ordman]y prescmbed by the Criminal Procedure Code mthm 7,1

.. Where on an mformatmn a summons is issued to the a.ccused and owmg to '

its disclosing no offence, & fresh summons is issued w1thout any fresh or sups -
. plemental information, the error, omission or irregularity in the fresh summons,

is not sufficient, under section 537 of the Criminal Procedure Code, to upset the’

B finding and sentence unless it has in fact ocoasmned “a failure of justice,” that
_ 1s, unless it has unfairly affected the accused’s defonce on the merits. -

- Sub-seotion (2) of section 112. of the Indian Emigration Act hiits at not merely )
entering intoan agreement but also at any attempt to enter into it.- An
attempt consists in some external act which shows that progress is made in the -

. direction of it or towards maturing and effecting it, that is, something tangible”
~. and ostensible of which the law can take hold, which can be alleged and proved. ,

. Where penal statute has been infringed by servants and eriminal proceedings-

- axo taken against the master, although it lies upon the prosecutor to establish -

the master’s liability, yet the question whether he is liable turns necessarily -

. upon what is the.true construction to be placed upon the statute. The statute
" should be construed, not merely mth reference to its la.nguage, but also 1ts'7
~ subject-matter and ob]ect - » : '

- Sub-section (1) of section 111 of the Ind:an Em:gxatlon Act 1883 -does not‘
Dreak.in upon the rule of law embodied in the . maxim qui per alium :facit per:
seipsim facere videtur, - The word “whoever ” in the clause means whoever ‘.
either by himself or through his agent, In other words, the Act leaves
untouched the right of every person {o enter into such agreements tlnough an
agent, - It merely provides that such agreements shall not be- entered into
without the previous. permission of the Local Government. The intention of
the seetion is to hold the master liable for his servant’s act, provided the act )
-was done -by the servant 50 88, to. bmd the master according to the la\v of’,
- contract. : : e

The coupling of the word « condxtlons with the word' “ telms Pin sectmn 107 -
of the Act shows the intention of the Legislature to be that- the oﬂmer author- .

" ized to glant the permission should have power to impose any reasonable terms
* and conditions he thinks proper as conditions precedent to the grant, whether they

relate to the terms of the agreement itself or being extraneous to it relate to

- the "exeontion or cther considerations which have to be taken into aceount. i in

order to protect the interests of the Native of India departing out of it by sea.-
Section 23 of the Indian Emigration Acb 1883, makes it compulsory tlmt &

-“the execution of the agreement.therein referred to should. be:in the presence. -

of the Protector. In section 108 of the Act the power conferred on  the Local .

. {iovernment, who have delegated their. power to the Protector, is d1scret10nary, N

and it is left to that Government to decide whether in any partxcnlar caso any
agreement referred to in section 107 shall be executed or not imifs presence, o
that is, in the presence of the Protector aotu;g as .its delegated authority.-. The:"’
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two sectzons being thus dlstmguxshable, the languave of one cannot be mvoked - 1807, -
~to aid the construction of the other, espe~1a]1y where the lenouage of each m;
JSpla,m. L ' : S C e A
R : ; Vo . JERVANTL, -
THIS was an appltcetlon for rev151on under sectlon 430 of the.
Cmmmal Procedure Code (Act V' of 1898) from. conviction and
« sentence’ recorded by A, H S. Aston, Chlef Presxdeney Magis~
trate of Bombay. o : : .

The facts as sta.ted by the Mamstra,te were as follows. . "'

In June 1906 cortain Workmen apphed to bhe Protector of _
L‘mxgra,nts for passes to proceed from Bombay to Mombassa and
their applications were rejected. Mr. Jeewanjee, against whom

the present complaint was filed, then wrote a letter, dated June
26th, stating “that the men were his workmen, that they had -
‘been WOI‘klnﬂf at Mombassa for about seven years and had ‘come’
to Bombay on leave and that they had to proceed’ to Mombassa
to resume then' work there. The letter was followed by a per- .
sonal interview on June 27th at the Protector’s office. . At this
interview Mr, Jeewanjee, on being asked whether the men were
his ' workmen, replied that the men worked for him, but were -
under no agreement or contract and had not been promised”
work, It was difficult to reconcile this statement with the alle- -
gation contained in the letter of June 26th that the men were
“on leave” and Mr. Boyd retorted that in his own letter
Mr. Jeewanjee had stated the men were his workmen and referred
to the provisions of the Emigration Act. Mr. Jeewanjee annoyed

" at'being contradicted left the Protector’s office and subsequently -

- complamed through his solicitors, Messrs. Thakurdas & Co., that
" he had been insulted and mtlmldated and threatened to report -
. thé matter to Government, ' - o -

- In the meanwhxle, in 1906 Mr Fi eewanjee had entered into an”

: arrreement with Messrs, J. and E. Hall for the supply of two ice
machines destined for Goa - and ‘Mombassa respectively and
" Messrs, C. H. B. Forbes as the Agents of Messrs. J. and k. Hall
aO‘reed to provide drivers for the machines. -

.On the 17th Auo*usb 1906 Mr. Jeewanjee. wrote to Messrs.
C H. B. Forbes asking them to furnish two experienced native
. drivers so that he mwht employ the men on their recommendag-

:_vi B 1378——7
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 tion: In the letter he stated that the man requlred for Mombassa-‘f
- had-to proceed there in time to erech the machine, h

to land in Brmsh East Afmca

THE: INDIAN LAW. REPORTS. [VOL. XXXL

‘On the 22nd Augusb Messrs. C. H. B. Forbes rephed that
the two. na.twe dnvers promised by. Mr., Lee could’ scarcely},

be entrusted ‘to “erect- the machines, “they understood ~ that’

Mr. Jeewanjee had arranged with Messrs. J. and E. Hall -to send’
a. qualified man to erect the machine at- Mombassa, and that

- Mr. Lee or some qualified man from Bombay, the  cost of. whose
. services should be defra.yed by Mr, Jeewanjee, would- be senb‘

to Goa. -
. On the st November 1906, Messrs. O. H.B. Forbes wrote they‘

’ gatheled that Mr. Jeewanjee intended ereetmor the machmes;
* with his own fitters and - pointed out that under Mr, Lee’s. pro-

mise they .had:long- 1eta.1ned ‘two" expemenced ‘Becond - Class

- Engineers, -As.they had recelved no instructions a,boub these
‘men they could not retam them any longer. -

On the same’ date Messrs C H.B. Forbes again Wrote thabj

| they’ understood that' as Messrs. Jeewanjee and ' Co, Were gomg__

to erect the machmes with their own fitters Messrs J. and E.
‘Hall were freed from a.ll respons1b1hby Wlth regmd to the 1,
gua.rantee : o

' On'the 9th Januaty 1907 Messrs. C. H. B, Forbes wrote that} »‘

- Shaik Ismail, who was about to erect Messrs, Jeewanjees ice
 machine, was ready to,sail next day; he would call ab Messrs. .

Jeewanjee’s office for his passage ticket and Emigrant certificate -
and he wished to draw an advance of RS, 100 ‘and arrange that:

" half_his pay should be drawn by his mother from: Messrs;*
“-‘Jeewa,n_]ees office. Messrs, C. H, B. Forbes were sure. Mr..
- Jeéwanjee would find- h1m a_ good workman . and hoped Mr. ™
. Jeewanjee. would . grant his request ; they ‘understood Mr.
- . Jeewanjee 'would have to obtain a permit or certificate from the-

Inspector of Emigrants or Shaik Ismail would not be allowed(

,

On the same da,y, Shaik Ismml called at Messrs,. Jeewanjee s

x ;:‘ofﬁce Shanker Laxuman, s clerk, took him to Mr.- JeewanJee
- and said ¢ thls is the man sent by Messrs O H B Forbes ¢ He :
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.._als ‘_-mformed hxs master that he had been sent as an engmeer oo de07.
for’ erectmg a machine and -Mr. Jeewangee replied ¢ All right, - Eumnon ..':35
‘send him to get a. permit.” .Shaik Ismail was accordmgly sent JEE“\,,, N
to the Protectors office. but returned in the evenmg saylng a - E
ipermlt could not be granted until the agreement was mgned

- On the. following day, iz, on the 10th January, Shanka,r'_
’Laxman accompanied Shaik Ismail. to the Protector’s office, and
-interviewed Mr. Smith, Mr. Bovd’s Assistant, end Mr. Smith
ga.ve hlm certain forms to £ill i i, o e e

_On Shankars return to Mr. JeeWanJees ofﬁce a Iettet ‘Was"
Arecexved from Messrs, C. H.‘B. Forbes in which they requested
‘Mr. Jeewanjee to ‘apply for a pass from the Protector . of
\'Emlgrants as they understood the latter refused to give a pass'
’unless Mr, Jeewanjee as his employer apphed for one, . :

- Mr. Jeewanjee - wiote in reply: “we cannot apply to the
Protector of Emigrants as we have a ﬁrm there, - We may suggest
you to apply to him stating that you are sendmu the man to
erect your machmery under the contract with us. P

On the 11th- January, Messrs. C.H.B. Forbes rephed they'
A earetted they were unable to comply with his suggestxon as ib.
;would not ‘be in accordance with the facts of the case. They »
“considered they had comphed with- their undert&kmg when
:‘they prov1ded Messts. - JeewanJee Wlth a competent man in
' Bombay Messrs. Jeewan_]ee were to pay his salary and all exs
: penses connected with his journey to Moinbassa and the mmplest ,
~way was for Mr, Jeewanjee to ‘make an agreement’ with Shaik:
_Ismail. - The letter ended thus: “ We do not understand why the
fact “of your. hayving a firm at Mombassa ptecludes you from
a,pplymnr %o the Protector of Emigrants for the necessary pass
: or permlt to ena.ble Shalk Ismall to proceed there

!On'the 23rd J anuary, Shalk Ismml went o Messrs J eewanjee G
-_ff oﬁice. ‘On Mr. Jeewanjee's arrival at 1-30 Shaik Ismail was
brought before him. Certain terme were agreed upon and it
7 wes, arranged that. he should ha,ve an a.dvance of Rs 100

After the mtervww Shankar Laxuman pmd Shulk Ismalb
100" affer ‘having- drawn up the -document Exhibit.T.dnd :
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taken Sha,xk Ismall’s mgnature on’” 1b The aoreemenh Tan 8§

BOMBAY, 28vd J: anuary 1907 i

I Shaxk Isma.ll Shalk J aman, hereby agree and bind myself thh Mesqzs A o
J eewanjee & Co. to erect thejr Tco Machinery of 2 tons at Mombassa and to

Yeturn back on completion of the erestion on the followmg terms +— EARS ?
" That Mossrs. A, M. Jeewan]ee & Co. to pay me a salary of Rs:150- per

- mensem without Boarding and Lodging. That Messrs. A. M. Jeowanjee, & Co.’

to supply me with free passage from Bombay .to Mombassa and back on ‘com<
pletmn of the exectmn of the i ico machmery

v (Sd.) Sz—mx Ismm.

A copy of the acreement was.given to Shaik Ismall
" In the evemna‘ of the same™day, viz., on the 23rd January,

~ Shaik Ismail returned to Shankar Laxuman, stated that he was®

\mwﬂlmg to'go to Mombassa. and oﬁ'eled to. return the Rs. 100

On the 2416}1 January, Shaik Ismml again went to Mecssrs
Jeewan_]ee s office and after Seean' Mr. Jeewa.njee 1eturned the 5.
Rs. 100. . - N ST :

On the same day, Mr. J eewanjeu Wrote to Messrb 0 H B.‘ :
Forbes : “ You had sent us a man to bs sent to Mombaﬂsa. to erect
an ice machmery there on a salary of Rs. 150 per mensem, and

- accordingly we made an agreement ‘with him yesterday and

aléo paid him in a.dva.nce Rs. 100 bub the man now reEuses to n

Messrs. G H B. Forbes rephed on 'ohe same day that Shalk
Ismail was.quite willing to go to Mombassa as arrantred Wlth

. Messrs, Jeewanjee -and Company provided. the latter ‘made an_
‘agreement with him and obtained a pass from the Protector,
~ The Protector has intimated - his intention to pro_secute whoever
was concerned in evading the regulations for the protection of .

emigrants. Messts, C. H. B. Forbes were not conversant with -
the regulations but they much feared that the course suggested

" by Messrs. Jeewanjee of sending Shaik Ismail to Goa so as to
" enable him to re-embark for British East Africa -would be: held

to be an infringement of the regulations, : Meswrs. C. 'H. B,-
AU : : 2 :



BOMBAY SERIES.

\"-Forbes ’would consulb the Protector of Emlgmnts and arrange

On the 25th J. anuary, Mr. Jeewen]ee rephed g your En-.f'v
glneer d1d not approve. our agreement he should have said so

- when ‘we made the agréement and paid him advance and at the

;tlme of steamer’s selhng he came and returned the money .
advanced. If he had anything to say he should have done so at .

{ the ‘$ime of signing the agreement and taking a.dvance >

_ “On ‘the 25th Janua,ry, Messrs, C. H. B. Forbes aO'a,m wrote _
‘sa.ymg they had seen the Protector and enclosed forms which the - -

' Protector requlred Messs. Jeewanjee to fill up.

" On the same day Mr. Jeewanjee returned - the forms request- -
‘ing Messrs. C. H. B. Forbes to fill them up and return them for

his signature.

On the 26th .January, Messrs C H B, Forbes returned ‘the
forms filled up to Mr. Jeewanjee. .

' On the same day, the Protector of Emmmnbs ﬁled an informa-
tlon in the Courb of the Chief Pres1dency Magistrate of Bombay,
charging Mr. J eewa.n,)ee with havmg mt‘rmwed the "Act on
,Janua,ry 10th, - .y :

The Chief Pres1dency Memsttate 1ssued a summons on. Mr,
Jeewanjee to answer a charge of having engaged Shaik Ismail
. Shaik Jamal to depart by sea from Bombay under an agree-
- ment dated 10th instant, without having ﬁrst obtamed ‘the
: permlssmn of the Loca,l Government : .

At the heermo it was ob]ected tha,t the Summons served on the

accused did not disclose any offence The learned Meglstrate,

- thereupon, » ordered a fresh summons to issue. "It was as‘
: -follows ol : :

K Wherens your attendance is necossary to answer to a charge of ha.vmg on
or about the 10th January and of on or about the 23rd January 1907 without
. baving first obtained the parmission reforred to in section 107 (1) of the Indian
“Bmigration Act of 1883 entered or attempted to enter into an agreement with
» oné Shaik Ismail Shaik Jamal purporting to bind him to depart by sea out of
“ India for the purpose of working as an Engineer in contravention of sectxon m
E of Act XXI of 1883 as amended by Act X of 1902 ?o SIS :

. C e
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pomts for determmatlon
1. Was EXhlblt T.an agreement, purporting. to_bind a a Native of India to

B epﬂl‘ﬁ by sea onb. of Indm for the - purpose of Worklno' a8 an art:san Wlthm th e;?
: meamng of sectwn 11?2 A

“2. Had the permlssmn of the Local Government referred to m sectmn 107 (1)’.,;

: been obtained when Exhlblt T was ‘executed 7 ? o
B ,\ 3 Is Mr Jeewa,n]r llable nnder the Act g

At the oonclusron of the ev1dence the learned Pubhc Prosecu-

‘ tor pomted out that there Was no reason to- believe from’ the 3
' '_evxdence that- Mr. JeewanJee committed an offence on "3 anuary
- 10th. . He contended that the document exhibit T dated the 23rd

vJanuary 1907, was an agreément which purported to bind Shaik
Ismail, to, depart by 5ea from Bombay to Mombassa. there |

o work as an’ ‘artisan.” That under the Indian. Emlgratlon“-

Amendment Act 190& the ‘necessity to 'prove guilty knowledge

did not arise: - That the Act mvolved a prohrbltlon of contlngent ’
~ agreement; or “agreements, made - by an employer ‘with-an

employée subJect to the consent of the Proteotor of Emwrentq
and that the cases Betés v drmstead (20 Q. B, D. 771); Brown v.'
Foot (66 1. T ab page 649), Daviesv.-Harvey (L. R. 9-Q: B 433)

- Commissioners of Police v. Cartman (1398,1 Q. B, 650) ‘Collman v."
- Mils(1897,1 Q. B. 396), Coopen v. Moore (No. 2)-(1898,2 Q. B.:

806 at page 312), Cﬁrzstze, Manson, &e., Woods v. Cooper (1900?

2 Q. B.522), Dyfe v. Eliiott (L. R. 4 P. C. 184). showed that’

under an Act of the nature of the Indian Emigration Act a master’

“ would be liable for” an agreement. entered mto by hlS servant‘
) '\mthont the master’s knowledcre or consent . ';, T

" For- the defence it was. contended that there ‘Wwas a’ bana ﬁde'

' dlspute between Mr, Jeewanjee and Mr. Forbes as to who should’

- fond Shaik Ismail to Mombassa, that the ‘evidence’ showed ~that

- @ written application to the Protector of Emigrants for. a perv_mtf

"Was unnecessary and the Act did nob require that the agreement - .
~ should be signed in his presence. . That by approving.the terms: -
" tnder which. Shalk Ismall was to: go and _supplying forms the ™

‘f'Protector had. given. an “implied - permlssmn, subJect to’ the. .

formahtxes being comphed with. * That Exhibit T was not. an - -

o agreement wrthm the meamng of sectlon 111 of the Act b was,

m -
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»merely o memorandum of the terms under which Sha1k Ismall"
“was erlmg to go subject to the formalities being complied with:
“That it-was drawn'up by Shankar ‘Luxman on his own initia< :
tion when he paid’ ‘the advance. “That Exh1b1t T did not refer to 8.
) departure by sea.- - That it was reasonable that terms should be
arranged with & man ‘before the parties went before the Protec- )

-'ft - That Shankar Luxman in" dra,wmg up Exh1b1b T. Was not

actni’g within the-scope of any general or special aLthonty. That
‘no- connectmn had been shown between Jeewanjee and EXhlblﬁ-:
T .and that the cases - Emperor- v. Cooverji  Nusserwanjs (9 Bom, -

L. R. 159) and” Newman v. Jones (17 Q. B. D, 13‘)) showed thub
~Mr. Jeewa.nJee could not be held: responsrble S ST

- The learned Magistrate found the first and thxrd questron 1n |

:the affirmative and the second in the neaatu e, -

The accused apphed to. the ngh Courb under 1ts cumma.l

revisional Jurrsdrcblon e

Roberisan (w1th T/mlcurdas and Oo) for the uccused —
Three facts appear very clearly from the -evidence:. (l)

Mr. Jeevanjee did consider that he was discourteously treated

by. Mr. Boyd, the Protector of Emigrants; (2) there was, during

the time of the ue&otiabions with the Protector, a bond fide dispute.

going on between Mr. Jeewa,ruee and Messrs. Forbes & Co. ag. to

who ouorht to make the application “for ‘permission under the .

Indian Emigration Act; and . (3) a. gefieral . vagueness in- the

- minds of all as to the exacb provisions cf the Act. The evidenco
in the case so far as it goes- discloses no offence : and nothmrr
has boen done contrary to the terms of the Act.

Thé application- under section 107 of the Act is, accordmo‘ to-

* Mr. Boyd, generally made orally, . Both section 107, clause (v) and

- gection 109 clause (2) contemplate that the sgreement should " be -

“entered into before the permission mentioned in the section -is
" obtained. This construction .seems'to be: warranted by the-
~ phrase “ the terms of the agreement under which such Native of

~India has been’ engaged ” used in section 109;and also by tke -

- different phraseology employed in sections 29, 81 and 35 of the.
Act. On the facts of the cass; the-application should be taken.

88 madthel‘l‘ Shml;,Isma,llwalted.upon_ Mr, Boyd. This must; -

Cay

g
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be treated as an apphoatmn, because Mr. Boyd did afterwards“;
send Mr. Smith to make inquiries, presumably under section 108 .
of the Act. The terms of section 108 show that an application
nust have been prevmusly made. Again section 107 does neh_'ﬁ

. R

i The agreement in this case (Exhibit T) does not go beyOnd the.'
’ step indicated in clause (v) of section 197. At the miost, it is a
" memorandum of the terms ,on which Shaik Ismail was td* go.
. The agreement is nob bmdmg on any person, nelther Shalk"
' Ismaxl nor Jeevanjee. o Lo

[CHANDAVARKAR J ——The accused has really gone beyond-

" merely talking over the terms. The terms are reduced to -
* writing : ‘the writing is stamped a.nd a parb payment 1s made B
“under its terms] N » o '

" In 1nterpretm0’ a document you musb look ab the mtentlon of
the parties, * Here it is obvious that Jeewanjee’s clerk knew per-
fectly well that the agreemenb could not possibly bind any one,
and that a formal acreemenb Would subsequently have tob‘be, -

The first questxon is, is Exhxbxh T an a,orreemenb a,b aﬂ? | Weuﬂl :
submit it is not, First of all, its very form shows that it was =

“conditional. ‘Tt could not.be binding. It clearly contemplates

that before it began to operate, the executant would have to be

‘supplied with free passage, which means that all the formahtles .

of the Indian Emigration Act have to be complied with, This *
was fully known to- all the pmtles Further, nobody. -ever '
treated the agreement s a binding one; for when Shaikh Ismail =

. returned Rs, 100, they were accepted - without protest. « Taken
- all ‘in all, we have not gone beyond setthno- the heads of -
: ‘agreement. . - e S - S B

The next question is, had Shankar any a.uthomty to entervf

© into the contract on' Jeewanjee’s behalf, There is not a shred of

evidence to show that Jeewanjee knew of the agreement.- It has k

“not been shown that Shankar held any authority in thzs matter -

general or special, Jeewa.nJee cannot be held liable on the basis -
that it was within the scope of Shankar’s duties. The: hab1l1ty
is sought to be fixed upon him on the authontz of cert.'un

S
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‘Enrrhsh casos. Refers to Betts v, Arnstead ‘” Ngep}iz;z‘izj voo

‘Jones (2' anl ‘Hearne v, Gan‘on @, p
; Razkes lefened to S/wr; ag Vi De Rutzez “ ]

*partlcular afvr\,ement

" Further, the Chief Presxdency Mwmtlate had no ]urlsdlctlon',

‘to entertain the present ploceedm% Section 111. refers to a

‘Magistrate of the First Class. . cAnd a Presrdum) Mamqtratc is
obviously not a: WIamstrabe of thn I‘usb Class.. bee Kedm_ Nat/z-

“kar v, L'mreror @, R

[CIIANDAVARhAR, 7. . 1et‘crred to the deﬁmtlon of “ Magxsbmte "

in section 6 (4) of the Acb]

The definition in qubstmn does not bay anythmtr aboub the

Magistrate of the First Clas«.. - In fact the Codo of Criminal

Procedure makes a distinction between the two. Again,. the

* Legistature has in the Tepers Act (IIT of 1898), section 80 (3) '

- mentionel PleSlanCY Mamsbra.te and Mamstmte of the Fn'at;
Class side & by side. .

There is no pos51ble moblve su(rgested Why the accused should

~ have any intention of evaling the Act.. Everyth'ma is dono

- perfeetly openly No_&tbempb even 'is:'mado to send the man
. away. cm L T S
* Raikes, actmn' Advoca.te General ‘with Nzc/wlson, Pubhc Pro.
- sécutor, for the Crown :—First as to yurxsdlctxon -The definition
“ in the Indian Emigration Act of-1883 is very comprehensive : and
“ it applies to Chapter X1V which was added by Act X of 1902 and.

 ' which forms but a part of the original Act.. The Presidency

’ Magistrate and Macrlsbxate of the. Kirst Class_ have the same
- powen ander the Code of: Criminal Procedure, .

() (1838)'20 Q. B, D. 7} © (9 (1830) 17 Q. B. D, 132 at . 137,
I e (18:0)"144.&.1*“60 W [1835J1Q. B, a8, :
o ) @ (1935)3 Crim. T J. 829, -

,,3‘ 1373~s

)f'_f,Here, there i no cours, of conduct ‘no general authorlty,'
‘The- authouty isa °,pec1ﬁc one “and ‘that specific authority is
‘6nly to do all that is. neceasary to ‘send Sheikh Ismail off, thab;
is to ach accordmrr to’ luw The aubhouby Wa,s not to mcxke tbxs B

. Eaemzor -

v
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7-The next pomt 1s, was permxss:on ngen under the Act ? The

,oﬁence under section 111 .is “ whoever . . . . enters or attemptei‘
“ to enter into an agreemen’o . The other side has ‘argued’that -
'permlssmn was given by -Mr.” Boyd: but on that point we. aro:
' concluded by a finding of fact by the Magistrate that the permis-
“sion ha,d not been given. ‘And the evidence is also to the same

effect.© We submit that what passed between Shaikh Ismail and

"~ Mr. Boyd could not" be treated as an application under - section -

107, “for. the employer «did not appear before Mr. Boyd.  No-

' apphcatzon Was ever made to Mr. Boyd, much less Was .any

permlssxon granbed

PN

[The Advocate General ‘was not heard on other poxnts]

CHANDAVARKAR J ——Thls is an application by the. pet1t10ner,~

_ A M. Jeewanjee, for revision of the judgment. of “the: Chief
. Presidency Magistrate, conthmg him of the offence under sub«_
- section 1 of section 107 of the Indian Emigration Act of 1883, as
. ‘amended by Act- No, X' of 1902, Under . that provision; “who=

ever without -having first obtained the permission of the .Local

- Government referred to in section 107, sub-section 1, enters or-

attempts to enter .into an agreement purporting to-bind ‘any

“ Native of India to depart by sea out of Ind1a for any. of the pur-
- poses - specified i in the said sub-section .. . shall, on conviction
. bya Magistrate of the First Class, be punishable with fine which

" may extend to Rs. 350 for each Native of Ind1a, in respect of

" “whom the offence is' commltted ”

" The learned Chief Pres1dency Maglstrate “has held that the

‘;'tpetltmner Jeewan]ee entered into such an agreement (whlch s
.exhibit T m the case) with- one Shaik Ismail Shaik Jamal, on,

- the, 23rd of January 1907, w1thout having firsb obtmned the
permlsswn N

The conv1ct10n is assmled before us on seveml grounds, some

“'2~0f law and others of fact.:

" To deal with the grounds of law ﬁrst it is urged that the :

Chief Premdency Magistrate, - bemg not a Magistrate - of the
First Class, had no jurisdiction to convict the petitioner, - It is

true that the offence, with-which the petitioner was charged, is -
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Presidency Magistrate, and elsewhere a District Maglstra,te, of &
sub-divisional Magistrate ”.- A *Presidency Maglstra,te, being

thus brouorht in under the denommatlon of “Magistrate,” must

‘belong to one or other of the three classes into which those falling
-within the general description have to be. divided, according to
‘the “express provisions and scheme of the Code of Criminal

Procedure. He does not belonor to the second or the third class, .

because he is the highest class of Magistrates in a Prendency
town—there is no Magistrate exercising there hlgher Maglstenal
-powers. . And, though in the Criminal Procedure Code there is
no definition of the term “ Magistrate of the First Class”, it is

used in the Code to mean a Magistrate exercising within his .

jurisdiction the highest Magisterial powers, which are ordinarily‘
conferred under it upon such Magistrates.. That is the sense also
in which the term is used in section 111 of the Emigration -Act
The whole scheme of Chapter II of the Code is in fact so arranged
as to signify that a Presidency Magistrate belongs to what is,

generally speakm the highest class of Magistrates, and thatis .

_the First Olass, This is specially clear from section 32 of the.
Criminal Procedu_re Code, by whwh ‘the Courts of Pre'aldency
Magistrates and of Magistrates of the First Class are put upon

the same footing in respect of sentences which Magistrates may

‘pass. The omission of the term “Presidency- Magistrate ” in
~section 111 of the Emigration Act, being accounted for by these
" considerations, should not be treated.as a casus omissus, as t0

* which the law i is that it ought not to be created by interpretation

#- ‘save in some case of strong necessity or where the words of the

. Statute are so plain as to lead to an irresistible mference of itt

" gee the dicta of Lerd_ FxtzGerald_(m Mersey .Docks and‘Harbom‘

trlable excluswely by a Macrxsbrate of the First Cla.ss, and that , e 1007
/in-the Code of Criminal Procedure, such a Maglstrate is in terms.
vspeclﬁed or.‘described, for the purposes of criminal jurisdiction
outside a Presidency town, as one distinet from a. Presndencyf
Magistrate in that town. - But the question is whether the term
“ Magistrate of the First Class ” in section 111 of the Emlgratlon ‘
“Act was intended by the Leglsla.ture to 1nc1ude or to exclude a -
‘Presidency Magistrate, Section 6, clause 4, of the Act’ defines

-the term @ Magistrate ” to mean, -“in ‘the Pres1dency towns, &

L. B
" JEEVANIL ¢
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Boa,rcl v Hem’ewon Brotzels(l’ We are of opuuon thelefore
"Exte) - -thab the term “ Magistrate of the’ Fltsh Class ”? in- seetion” 111 of'l
Jnmj&wx . ‘the' Emigration ‘Act means ‘a NIamstmte appointed to “exércise,
' ' " within his ]uudlchon, the highest Magisterial powers ordmanly :
. prescribed by the- Crmnnal “Procedure Code, and: includes” &
Prewlency Mamstmte ‘ '

The Chlef resxdency Ma gxstmte had, thelefore, Ju ;'dfctlon
to tly thls cmse and convmt the petltloner > o

, 16 1s ne\:t contended ‘that the conuctxon is 111ega1,~:-,becausev
sectlon 111 ‘of the Emigration Act, on which :it 1ests, applymo'
onl) where the agreement referred to therein is one pulpottmg to-.
bmd a Naliye of Frdia, there is no evidence in this case'to show

< t.hat Shaik Ismaul Shaik. Jamal is such & native, 1\o doubb there -
" is.no oral ev idence, but the. term ‘evidence ” is not: conﬁned
‘to that .and -includes circumstantial or documentary evu]encef_
; The correspondence between Messrs, C. H. B, Forbes and Co.
- and the petitioner in respecb of the enmmement of Slmk Ismallg
- Shalk ‘Jamal, which is- ‘admitted” as ev 1dence in - the " case -
(EXhlbltS J,K,0,Q and R), was condueicd upon the basxs of}-_
. his being a “Native of India”  Messrs. Forbes and’ Co Wrotef‘~
" on the. 9th of J: anuary to the petmoner that he would have to’
obtam 'a permit or certificate from the Protector of Emwmnts\_'.
for Shaik Ismail : otherwise he would not be allowed to ]and in’
British East Africa. It is an admitted fact in the  case that the'
petitioner sent his clerk with Shaik Ismail to the office of the
Protector of Emigrants, for taking the steps required by | sectlons-
107 and - 111 -of the Act; that there the clerk obtained: the
necessary foxms to be filled up under the Act. On the 10th of
January 1907, Messrs, Forbes and Co. informed the petmonet
that the Protector had reéfused to give Shaik Ismail a pass unless-
the petitioner as his employer applied for one (Exhibit K)... In
reply the petitioner suggested to them that ¢Z¢y,- not he, _should
apply to the Protector.. It is unnecessary.to set out the rest of
‘the correspondence here but the effect of it and: other evidence_
in the case is clear. The petitioner and Messts, Forbes and Co.-
dealt thh cach other in the ma,tter of the engagement of Shmk’:

(1) (18°8) 13 App Cas 595 at P 607
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! Ismaxl ‘on the dmtmct understandmw that section ]07 of the '

"'_Emwmhon Act applied to him, * Shaik Ismail also conducted
~himself likewise in the same- matter to the knowledge of - the -
»":petmoner -He went' and saw the- Protector, informed him of
* his intention  to depart- out of Tudia by sea and asked for the
necessary permission. -All" this is evidence of conduet from
jwhrch under section-114 of the Evidence Act, it is competent
_for the Court to presume that Shaik’ lSmall is a Natlve of India.

‘And the- presumption was not’ challenged before the: Mamstmte. ,
The point as to absence of evidence is taken before us for the

}ﬁrst time. This oh]ectnon also must be overruled. _ '

* The third objectxon to the convxctxon is thls On ‘the 26th oE '
“January 1907 the Chief Premdency Magistrate *issued a sum-
‘mons against the petitioner, charging him with an offence
“alleged to have been committed on the 10th of January 1907.

The petitioner appeared before the Mamstmbe in obedlence to it~

and submitted that the sumwmons dxsclosed no offence. ~ There- )
~upon the learned Magistrate ordered a fresh summons to {issue,

The trial now complained of was upon that fresh summons,
- ivhich was to answer the charu‘é _relating to "an offence alleged
_to have been commltted on the 23rd of January 1907. The
objection rmsod is that this second summons was issued without
"any fresh or supplemental- mformatlon Absummg that there-
 wes that defect in the summons, it is an error, omission or ir-
regularity, which under <ect10n 537 of the:Code of Criminal Pro-
ccdure, is nob sufficient to. upset the finding and sentence unless
it has ¢n_fact occasioned a failure of justice ”—that is, unless it
has unfairly affected the pétltlonex s defence on the merits. No
such failure has even been hmtod at in argument befow us,

~ Passing now to the me1 its on the facts of the case, tho learncd
Magistrate has found upon the evidence that on the 28rd -of
January 1907 thepetitioner did enter into the agrecment, evidenced
by Exzhibit T, with Shaik Ismail Shaik Jamal, purporting to ,
‘bind the latter to depart by, sea out of India for one of the
purposes sp’eclﬁed in section 107 of the Indian Emigration Act,
That is a_finding of fact which this Court, acting under its
rcv1slona.l Jjurisdiction, will not revise unless 1t is vitiated by any
error of law or bascd gpon a dl:oss mxsconceptlon of the ev1dence. .

’1907.’ o
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_ What is urged for the petltloner by hls Iearned Counsel is that:f
. Exhibit' T"is ‘not an’ agreement of -the kind mentioned in sub-f,

| THE INDIAN LAW REPORTS. - [VOL. xxxrg;

- section 1 of section 111- of the Emlgratmn Act, but is merely a’

.memo. of -an agreemen$ ‘which was - “to be entered irito.; This
" argument- ignores two: important . considerations.: Flrst sub-i
~ section- 1+ of section 111 hits at not -merely ' entering> 1nto an:
" agreement, but also .at any atlempt to enter into- dt.- And 'xn:;-
© attempt cons1sts in “some external act which shows that progress:
is made in the direction of it or towards maturing and effecting
it "—that is, “ something . tangible and ostensible. of Wthh the:
‘law can take hold, which can be alleged and proved » (Broom s

Legal Maxims, page 254, Eleventh Edition). Judged by this,
test, there was, here, as the learned Magistrate finds proved, an

- advance paid by the petitioner to Shaik Ismail in. respect of- hxsz
'engagement and a writing drawn. up on a ‘stamped ‘paper,
- Exhibit T, That is sufficient to fall within an attempt to enteri’-_
“into an agreement of the kind specified in the section. Secondly,

the terms of Exhibit T are that Shaik Ismail agrees ‘and binds -
hlmself In thab view it is an agreement on the- face. of it, ¢

- ‘Whether it was valid and legal is not the question, - It is enough -
: .\mdet the section if it purported to bind Shaik Ismail, And it -
- did so. purport. In either view, the question is one of fact and

we see no good reason to interfere with the learned Maglstrate 8
ﬁndmg based on his apprecxatlon of the evxdence N

- But it- is urged that. the agreement was entered 1nto, not by_ '
l;he petitioner, but by his clerk, without the consent or knowledge' e
of the former, and that, this being a criminal case, the. petitioner

_is:not liable for his servant’s act, . There again the Magistrate' .
has found ‘on the .evidence that the petitioner authorised his B
_ :servant “to make the necessa.ry armngements, and after the -
: agreement Exhibit T, was entered into he expressly ratified it by -

his letter Exhibit N.” The direction to make the necessaryvi
arrano'ements would of course not authorise the. servant to

"enter into the agreement on his master’s bebalf without first
-obfaining the Protector’s permission- accordmg to law, - And -

if, without that authorlty, the servant entered into the agreement '
a subsequent ratification of it might not render the master liable
under sepblon 111 sub-section 1. . On'that point it is vunqecessa,ry -
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ffor the purposes of thxs case to express any opmlon. But ;tAhe
- direction given to the servant- “to. ‘make the necessary arrapge- .’

ments coupled with.the money paid in advance to. Shaik. Ismall

by. the petitioner, and the_ letter Exhibit- N, are strong ev1dence
~that What ‘the . servant. d1d was: done -as the petitioner’s :wenb
,‘duly appomted for the purpése of entermg into the agreément. -

" Tlhie’ questnon, then, is whether the petitioner is- cummally

‘hable for the aareemenﬁ entered into - on his -behalf by his

‘servant,  The law on the subJecb 1s “ where a penal statute has -
been mfrmged by servants and criminal proceedings are taken -
- against the ‘master, although: 1t lies upon the - prosécator to
establish the master’s liability, yet the questmn whether he is
hable turns “necessarily -upon what is the true construction to
be placed upon the statute” (Brooms Legal Maxims, Eleventh
Edition, page 252, c1bm0* Coppen v. Moors (No. 2)™3, And the

Statute should be ‘construed not merely with reference to its _'

Ianguaﬂe, but also its subJecE-matter and object.

Now, sub-section 1 of section 111 of the Emlgratlon Act has
for its object the protection and safeguarding of the interests
‘'of a certain class of the public. The subject matter dealt with -
is an agreement niade, for thoe purpose specified ﬁhere, bebween
~any person falling within that class and any other person. Such

_ an agreement, according to the Contract Act, is legal and binding
_even if it is entered into by a party represented by his agent acting

within the scope of his employment. - ‘In that respect the Contract

Act merely follows the well-known principle, gui per alium faeit
per scipsum facere videtur (he who does an act through “another
is deemed in law to do it himself), Sub-section 1 of section 111
‘of the Emigration Act does not bresk in upon that rule of law,
in respect of the agreements affected by it. When it says that
o« whoever . enters or ‘attempts to enter into an agreement,

- &e.,” the natural construction of the word “ whoever”, accordmv
to the rule just mentioned, is, whoever either by hlmself or .

" -through his agent. .In other words, the Act leaves untouched”

- the right of every person to enter “into such agreements through .
- an agenb It merely prowdes that such agrecments shall not

; Toagt e

(1) [1<981 2Q B. 31(;,
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be entered mto Wlthoub the prevmus permlssmn of the Local
. Government. ' Whether, therefore we have regard to the. languawe '
. Ieevassr,- Of the section or the. subject matter of it or its object, -the _
R mamfest intention is -fo hold- the master liable f01 his servanb’ J:
-act, prO\ ided the ach was done by the servant so as to ‘bind the :
vma,ster “according to the law of contmeb Were it, othexwme, it
“would be possible for any person . to employ a servant to.enter
" into such agreements on- hlS behalf and thereby defeat the’ obJect
of the Act.

. The last ob.]ect;lon: mged in support of this application iéf that -

- the petitioner - liad . obtained . _such permission as: the: sectlon :
f“‘reqmres ‘before the ameement Exhlblb T, was entered into:
~-For the purposes’ ‘of this objection reliance 'is placed on the
evidenco of Mr, Boyd, the Protector, on which the learned Chief
- Presidency Magistrate has proceeded in arriving at the conclusion,

According to that . evidence, Shaik Tsmail having. seen Mr:

. Boyd and informed him of his ‘intention to.go to. Mombass& and_
- the terms-upon s which the petitioner mtended -to send him: there

for employmenb Mr. Boyd told bhalk Ismail ‘that before he

s would be ‘allowed to-go, a proper agreement would- ha,ve to be
* made out by Mr. Jeewanjee” before him (Mr. Boyd) and a deposxt:“
" left with him,’ ‘Mr. Boyd further'states: “I told- h1m,th'af,unt11
~ this agreement was made out, I could not let him go.” These:
. conditions - prescribed by Mr. Boyd were never cdmpl{el w ith:
- before the execution of Exhibit T, That is concaded. W hat- 1s"_'
- contended is that Mr. Boyd. was not within his legal rwhts in"
~ preseribing those conditions. Sactwn 108 aubhomsed him -to .
. "grant the permission applied for “on- such terms and condlblons }
(if any)” ashe might think fit. That vested in him a d1~cxeb10nmyf-v

power to be exercised 1easona,bly, not arbitrarily. " The argument

- of the learned Counsel for the petitioner. that the words * terms
: and condltxons [in section 108 mean  the terms of the agree-
..‘ments ¥ mentioned in clauqe (v) of section 107 is opposed to the"
- “plain meaning of the words. Had the Legislature intended to
limit the discretionary power to an approval or disapproval of
. the terms of the agreement betwébn the person applying for the.
- permission and the native of India he was going to engage, they .
: Would have sald “on approval of the terms of tho aarcement

T
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R 'ord o condmons ” ~Wwith the word “ terms ” in section 107 makes

“out, the intention’ of the Legislature to be that the officer autho-
rxsed ta grant the permission should have power to impose any. -

gfreasonable terms and conditions He" thinks proper as conditions

\gprecedent to the: gmnt whether they relate to the terms of’ the
;aareement itself, or, ‘being’ extraneous to it relate to its execution
‘or ‘other’ cons1dera.t1ons which have to i)e taken into account in .

-order éto plotect the interests of the native of - TIndia departing

f_‘out of it by sea. " But it is urged that;»in any case, section 108
_should'not_ be construed as ‘authorising the Protector to requlre .

“that the agreement shall be properly executed in his presence,
*as a condition precedent to the ‘permission, because, had " the
Legislature intended to'so authorise him, they would have <a1d
"s0 expresst, as they have said in section 29 in regard to “every’
agreement to emigrate” But in section 29 the execution of the

aareemenb (referred to’ there) in the presence of the Protector is.

made compulsory in every case. In' section 108 the power con-

ferred on the Local Government, who have delegated their power -
to the Protector, is discretionary, and it is left to that Government -

“to-decide whether in"any particular case any ucreement refelred

to in section 107 shall be executed or not in their presence ; that.
Jis;-in- the presence of.the Protector, acting as their delegated. .
authority.. The. two sections being thus dxsbmouxshuble, thej'
'language of one ‘cannot be invoked to aid the construcblon of""‘-

'the other; especmlly where the Ianoruage of each is plmn. L

, Allthe obJectlons mged to the judgment of the learned Oluef o
'Pre51dency Magistrate failing, we conﬁrm the conv1ctlon and‘ .

'sentence and dxschqr(re the 1u1e

Rﬂle (lzsc/m _(}ed
* U R.R. ."
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