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people WhO are” Workmg agamst hlm:and ton, coerce “him. | 1nto

* some sort of unfair settlement;’ The p]mntxﬁ‘ or ‘those: behmd
~him are anxious that'litigation:in Suit- No.' ,158-0£ 1905 ‘should -
. not come toa termination, A perusal of paragraph 17 of the plamt
- and the aﬂidawt of th&plamhﬁ' afﬁrmed on the-2lst of. J anua.ry
1907 and made in_support-of an, intended - apphcatmn for an_
' 1nJunet10n ]eaves no doubt in-my mmd as to the real obJeot of
- the plaintiff. ‘Whatever may Thave been the legal. uspect of the
) pomts raised by this apphcatlon, I have no doubt in my mind’ as’.
- to real nature -of the - appllcatlon.e It has no merits, . The

apprehenswn expressed by the pla.mtlﬁ' as-to the first . det'endant
hereafter pleading minority is a mere pretence, - ‘The apphcatlon

? s made from- ulterior and improper motives, - I dismiss -the ~

uppheatmn, rdlscha.rge the -notice,” and  refuse to. appoint a .

. guardian ad fitem to the first defendant. I order the pla.mtlﬁ' '
‘o pay first defendant all costs of this apphcatmn and notxee and

I certify that this was a fit case for the employment of eounsel
Attorneys for the - plamhﬁ" -——Messre. Kﬂam]emo, ‘

- Attorneys for the defendant -—-Me&sre. Bzclmell Merwmmand
Romer. :

. ORiGINAL" OIVIL.

.'Before Szr Lawrence Jenlcms, KC.L E " and Mr. Jusnce Batty

BHAISHANKAR NANABHAT, PI.AINTIFF, 7. THE MUN ICIPAL
CORPORATION or BOMBAY AXD orHEES, DEFENDAMS* s

City of Bombwg/ Municipal Act (Bom. Act IIT of 1888), seotzon 33—Ele0tzon

" .of Councillor, walidity of—Applicant’s right- to question election—

5 Election,” meaning. of~Chisf Judge of Small Cause -Court has sole
Jumsdwtzon to try suits relating to election petztwns—Jumsdwtwn of -
Hegk Comt—(hml Praoedure Code (Act Xl V of 1882), sectwn 11 o

Under section 83 of the City of Bombay Mumclpal Act, 1888 an apphaanb
can question the election of every candidate on the ground that the elsCtion -
as a whole was mvahd for the sectxon, after speelfymo' two permxsslble grounds

=3 Orlgmal Suit No, 313 of 1907.
_ D
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V’fof ob_]ection, provxdes that the vahdlty of any: electmn may be questmned for

,:’:a,ny other cause, and - these words are’ mde, enough to gover the ground of..
ob_]ectmn urged in this caso. - T . BHANKAR: -
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Tt is elear thab the word, “ elechon m the SSutIOD is desxgnéd'té expfeés

- scmethlng wider tha.u a logally vahd elecmon, and the words uged are consistent

with the view that an election which 'in fact took- place under conditions tbat

made it possxble that there should be a valid election can be questioned. -

,‘ to ‘determine the validity of a contested election.’ The H1gh Gourt has no

Undel sechion 83 the Chief J ndge of the Small Causé Court. has Junsdwtion

. jurisdiction to entertain such a suit.-

-except so far as otherwise expressly provided or necessarily 1mphed that .

* Where a spocial tribunal, out of the ordmary course, is appamted by an Act -

to.determine questions .as to rights which are the creation of that. Act, then,

trxbunal’s Juusdlctlon to dotermine those questions is exoluswe

1 t is an essential condxtxon of thoss rights that they should'be determmed in -

the manner presoribed by the Act, to which they owe their existence. In such
a case there is no ovster of the ]unsdm’mon of the ordinary Courts for they

néver had any.

- . The Junsdxctxon of the Courts can be excludnd not only by express words _
- but also by implication, and there oertamly is enough in gection 33 of the

Municipal Act for this purpose.
_Semble—If the High Court has ]\ll‘lsdlctlon there might be. a conﬁmt

1'between the view: of the High Court and the orders of the Chief J udge in

- which the order of the Chief Judge must by the expross terms of the Act provail. ’

THIS was & suit ﬁled by- the plaintiff under section 33 of the

" City of Bombay Mummpal Act against the Municipal Commis-
- sioner of Bombay to have it declared that the general election of -

Councillors, by the Justices on the 21st February 1907 was
. invalid and to set aside the said election altogether,

The suit was heard before a Specml Bench consututed under

Rule 63 of the H:gh Courb Rules.

. Setalvad and Padshal for plaintiff,
Invamrzty, Scoté and Lowndes for defendzmts 1 and 2 (the

' Corporatlon and the Municipal Commxssmner)

Jinrak and Dilkshit f01 defendant No. 17,

Defendant No, 11 i in person ‘
At the hearmg Inveramy ralsed the followxna among other

. 185U68 1eem

. 1.11378-_-6, :
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Whether the Court has Junsdmtmn to try th1s smb ? -
Setalvacl for the plamtlfﬁ argued that the Court had Junsdlc-‘;

* Inverarity :=—The Court has no jurisdiction where the legis--
lature provides & special tribunal. * He referred to the followmg‘
cases :—The Festry of St. Pawms v. Battmbmy,“) The Queen v

: C’oum‘y Court Judge of E’ssex,lz) Clegg, Parkinson & Co. v. Ear&y Gas;’
: Gompany,@) Barraclough v Brown,¥ Grand . Junction ¥ 'Vaterworksl
_Comptmy v. Hampton Urban Oouncil.® '

J ENKINS C. J.:—The oceasion of this sult is the recent J ustlces

: b. electlon in the’ C1ty of Bombay.-

. The plaintiffis a retiring Councﬂ]or w1th1n the meanmg of
section 34 of the Oity of Bombay Municipal Act, 1888 ;'the de-"

- fendants 8 to 18 are, according to the plaint, © made parbles as -

Councillors claiming to act as such under” that electlon and’

- defendants 19 to 31 were unsuccessful candidates for electlon '{

Though by his plaing Mr. Bhaishankar submltted tha.t “ there 3

- has been no election at all by the Justices,” and prays that this -
~ Court “may be pleased .to declare that there was no general

_election,” his case - as finally developed has been, not: that there *
" was no general electxon, but that no Counclllor was elected at the X

treneral electlon

~ The facts on Wh1ch the plamtlﬁ' rehes are - set f01th in hlS
plaint, but stated in its simplest form his case is, that defendant -

~ No.2, the Municipal Commissioner, having once fixed the Justices’ ;

election to take place on the 13th of Febrliary; 'subsequénbly,;_%
changed it to the 14th ; that, as the number of valid nominations

_exceeded that of the vacancies, an election " had to be made fmm
" among the persons nominated (section 26- @ ( /) Y and that the
' poll was not taken till the 21st of February : - ‘

" On these’ facts’ the plaintiff conterids that the. chanore of date A';

. was beyond the Commissioner’s powers’; that the poll should have-

been taken on the 20th (sectlon 27 ()); ‘and ‘that, as it was not

"ta,ken till the 21st no Councﬂlor ‘was elected.

@ (1857 2C.B.N.8.477, - - . @ [1896]1Q. B. 592
(2) (1887) ISQ B. D. 704 at p. 707. _’ @ [1897] A, c. 615. |
S R <5> [189312011 331, :

: a
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By arlangement no ertten statements have been ﬁled but the
f0110W1n<r issues have beenr raxsed —[His Lordship read tbe 1ssue9.]

Thouoh tne 1seues are numerous the substantial- defence of -

defendants 1 and 2 to the suit is in effect that the electlon was
0’ood and . vahd _that Councﬂlors were elected at the General

: Electlon and that in.any case this suit W1ll not lie, first because‘

thls Court has no Jurlsdlctlon to try.it, and -secondly, because

- the’ plamtlﬁ' has no cause. of action that can support. the prayers -

" to the plalnt

The right claimed by the plamtlﬁ' is tha.t he may be deemed to '

) ibe re-elected by virtue of section 84 (Z) of the Act, and that claim
- résts on the theory that no Counclllor was ‘elected, at the Justices’
- electlon

.- But. thls rxght is- the creation. of the Mumelpal Act a,nd the .

questlon is whether the Act has not indicated the tribunal, by
which alone the facts on - which. the rlght depends can at this
' _stage be determined.

Now, section 38 of the Act i is in these terms t—

33 (1) If the quehﬁcatlon of any person declared to be elected for bemg )
" Councillor is disputed, or if the validity of any election is questioned, whether
- by reason of the improper rejestion by the Commissioner-of a nomination or of
the ilriproper reception .or refusal of a vote, or for any other cause, any person
envolled in the Municipal eloction roll may at any time, within eight days after

the vesult of the election has been declared, apply to the Chief J udge of tho '

Small Gause Court. .

(2) If the said Chief Judge, after makmg such 1 mquuy as he deems- necessary,
finds that the election was a valid election and thatthe person whose election is
- objected to is not disqualified, he shall confirm the declared result of the election.
If he ﬁnds that the election was not a valid election he shall set it aside, so far
as coneerns the person whose eloction is objected to. If he finds that there is no

: ob]ectlon to. the validity of the electzon~proceedmgs, but that the person whose
* election is objected to is disqualified for being a Councillor, he shall declaresuch
_ person’s election null and void; and ‘direct that the candidate, if any, in whose
. favour the next highest number of votes was recorded after the said person;.or

after all the persons who were returned ag elected at the said electlon, shall be
. deemed to have been elected . :

(3) The said Chief Judge's order shall be conclusive.

© (4) If he sets aside an election or if, when he deolares a person who has been
’_declared elected disqualified for being a Councillor, there is no other candidate
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“‘ho can be deemuﬂ to- have Teen' elected proceedmcs for ﬁllmg the vacancy or

TR ;r- . vaoanoxes‘shall be taken under Sectlon 3. - SRIASE S
o SH‘;‘KAB B (5) Every electlan nepalled in questlon in accordance with the foregomg
LT ThE G prqvxsxons shall be deemed to ha.ve ’neen to a.ll mtents a good and valid electlon
: Cthwxr.u:. .

e So, if ¥he vahdxty ‘of any. eléctior 18 quesmoned apphcatlon

may be made to 'the Chief Judgeof the-Small Cause Court.’ 1f
" thie - Chief Judge: finds  that the election was not & valld one he
) sha]l set .xt a,51de and his order shall be conclusive: "

Ib is argued for the plaintiff that “ election ” here i means, not
the " election as a whole; ‘but the election of an individual candi-
*date; and in supporb of this Mr, Setalvad points to tHe concluding’
provision of sub-séction (2). M. Inverarity in support of thie rival
View retorts by calhng in aid the provision that the validity
of any election may be questloned by reason of the improper
" rejection of a nomination. ' Neither drgunent is-conclusive, and
in: my" opinion it matters little which: view prévails. I will
. assume (without deciding) that the plaintiff’s- contention' i
~ correct, and -that “election * here means the election of an indi--
vidual candidate. Starting from this, the plaintiff argues that
the Chief Judge has no jurisdiction in the circumstances of thls
. case, because the objection is-to the election as a whole. .

- But in- this-there is ah obvious: falla,cy if the apphcanb can’
question before the Chief’ Judge the eléction of any candldate,
he can questlon the election of every candidate. . 5 T

- Further he can do' this on the ‘ground that the- electlon as a
‘whole -was invalid, for the section, -aftér speclfymcr two permls-
sible: grounds yof objection, provides that, the vahdxty of any
election may (be questioned “for any other cause;” and these
words are w1de enough to cover the ground of objection urged i in
this cases 1. may here refer to Howes v, Turner® ‘and Liné v

 Warren®: ot - as - binding - authorities,. but- as- contalnmg 2
' stu,tement ‘of vxews -not’ 1rre1evant to the questwn in hands

‘ Bt then, Mi. Setalvad (who ‘has argued this case w1th con-'
-~ siderable skﬂl and resource) says that he does not questlon the |
vahdlty of any electlon, but he mamtams that the proceedmgs

(1) (18‘73)10 P D. 670: M (2) ('1835) 14Q B D 548
. . K
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- of the 2lst of I‘ebrualy were no- pa,rh of the election,ra,s they.were.

beyond the time permlﬁted by the Act:

ST i3, hoWever clear that the word ¢ “« electlon in-the sectlon is
des1gned 0 expresy somethmg Wider than'a legally vahd elechon,‘
- and the words used are consistent with the view tha,t af electlon, ‘
which jn- fact. took  place: ‘under condltlons that mads it possible

: f_ that thére should be a valid elecblon, can be questioned, . This is
. involved in"the fact that the validify. of an . election cdn be
- questioned. Moreover, it would be 1mp0581b1e ‘to-assert iti‘the

circumstances of this ‘case (even'if the plaintiff’s contertions be’

* correct), that there is mo colour of foundatlon in facb i:'or the
'allegatlon that there was an electlon o

- Now in truth a poll wis taken on the 21sb of February, and
the Chief Judge 45 a result of that po]l has actually ordered that
. Sir. Pherozeshah - MerwanJee Mehta shall be deemed to have
been-elected. - : :

Even if it be assumed: thiat the poll was taken on the wrong

day still it was'treated aga part of the election; so that there wasa -

“de facto éontested election (section 26 (&) (7)), . It is the vahd1ty
of this dé facto contested election that is really questioned.

- But under "séction 33 the Chief Judge has Jurlsdxctzon to

determiné the validity of a contested election, and ) he is the.

tribunal appointed by the Act for that purpose.

" But where a special tribunal, out of the ordmary course, is
~"appointed by an Act to determine questions* as to right¢ which

are the creation of that Act, then, exeept so far as otherwise .

B expréssly provided or necéssarily implied, that tribunal’s juris-
_dlctlon to determins those questions is exclusive. ’

- It is an essential condition of those rights that they should be
determined in' the manner prescribed by the Act to Which they
owe their existence, In such a case’ theré is no ouster of thie
Jjurisdiction  of the: ordinary Courts, for they never had-any;
there is:no change of the old order of things; & new order is
brouoht. inito being. - : : .

' Hete not only is the Chief Judge appomted the tnbunal but

: 1{; also is expressly provxded that h1s order shall be concluswe, ;
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w1th the pronsmns of sectlon 33» shall be deemed to ‘hav
_been to all intents and purposes a good and va,hd electlon.

- But-then it i is argued that thls is a-suit of a. 01V11 nature and{"

- sectlon 11 of the Civil Procedure Code provides that- the Courts’_-{

shall -have Juusdlctlon to try all suits of a civil nature ~But
from . this rule are *excepted ¢ “suits of which their cogmzance ;
is barred by .any. enactment.”” “The J\msdlchon of ;the Courts
can be excluded, not only by express words, but also by - 1mph-,ﬁ
ca,tmn, and - there certamly is enough in section 83 of the

- Municipal Act for this purpose ;- for there is no right Whlch the.

”v_vplamtlff can ab this stage assert as the subject of this suit, whlch__

is not- subJect to the condition that its essential basis must depend'-‘

oon the decision of the tribunal created for that purpose.

I ‘therefore, find on. the ﬁrst issue in the negatlve, and hold»;

vthat the Court has no Jullsdlctlon to entertain this suit.

Though T come to thls conclusion without regard to the mcon-r.

- veniences. that the opposite view would involve, I may point out -
" that, while it is provided that an application to the Chief J udge :

must be within fifteen days: ‘after. the result of the election has

" been declared (with the purpose no doubt that all’ questions
~ should be raised and, if possible, determined, before the day for:

retirement), there would be no siich limitation on the time W1th1n“l

: which a suib mwht be brought; and a deplorable uncertamtyf.

might thus be created as to the Corporatlon s constltublon and!_

: proceedlngs

" Then again, if the ngh Court has the Jumsdlctmn suggestedz;
by the plaintiff, there mlght be a conflict between the view of

 this Court and the order of the Chief Judge, in . Whlch the order?
'of the Chxef J udge must by the express terms of the. Acb ' prevail. .

_.And were we to accept Mr. Setalvad’s arwumenb Jin all 1bs_'

B branches, this conflict would actually arise. in this case ; for if

we -were - to declare .that no Councillor had been elected———a..
- conclusion absolutely : essentlal to the success of the plaintiff’s
" claim—then we. should have to brush aside the .Chief Judge's
* order_that Sir Pherozeshah Merwanji Mehta should. be deemed.

to have been elected, though the Act expressly prov1des thab"

vthe Chlef J udge s order shall be concluswe
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But f-;we ha.ve no Junsdlcbxon to: entertam thls sult 1t Would : 1é07‘." -
'fbe obvmusly improper for us to -express any opinion on’ the © Buate
mer1ts of the: questlons discussed “before us, though tha,t dlscus- : S“";“'?
' sion . was - necessary before we could determine the i 1ssue es to Mm?x}éfmx,
_Junsdlctmn “of Pm‘cluml v. Mayor, ¢, of- Bangar ® 0 v Convomation

;o or BOMBAY.\
Stlll the arguments ‘before us show that the language “of :

-'_’the Act is in ‘more than' one respect needlessly ambiguous, and;’
_as it is.of- paramount importance that in matters reIa.tmg to
‘electlons there should be as little obseurity as’ possible, it may’
be- Wowhy ‘of conmderatlon whether the-Act should not be &0
“amended as to -remove the ‘amblgultles whlch the dlscussmn.
‘ before us has disclosed. o SRS
_ My ﬁndmrr on the’ ﬁrst issue mvolves the consequence that
‘the suib must be dismissed with-costs. - o ’

Attorneys for the plamtlﬁ Mess;s. Bﬁmsﬁanka;, Kanga (S”

- Girdharlal.

- Attomeys tor defendants Nos. ‘1 and 2:° Messrs. Orawford,
',wan & Co. and Messrs, Little & Qo - N
o o e R - Sust dzsmzssed
. B NLe

CRIMINAL REVISION

e,

Befw'e Mr Jumce C%andavarlmr cmol Mr Justwe Eeaton.

ce L EMPE ROR v A M. J EEVANJL* . :
1907,
] Imlum L’mwgratco’n Act (XX TIor1883, amended by Act X, of 1.902), seetmns 6 Augz?s . E
107, 111—M agmtrate-Magwtmte, First Class, in section 111, includes Pre- _N_nq -

’spdency Magistrate—Agreement with Native of India todepart out of India’
by “sea to-work as an artisan—Agreement made without the permission of
the Protector of Emigrants—Liability of master: for eriminal acts done by
- servant on ‘the master’s bekalf—Master liable for agreements enfered into on -
hisbekalf by his scrvant in violation ‘of section 111—Protector of Enigrants
has power to impose reasonable terms before he can issue permission applied
far——Sumhzons, gssue of—Fresh summons {ssued on the same information—
Irrcgula/rzty in Macedure—Ommmal Procedure Code (Act V .of 1898)
section 5374 . L
. The term ¢ Magxstrate of the Fxrst Class used in sectxon‘ 111 .of the Indian-
Emlgmn_on‘Act, 1883, means a Magxstrate appointed to exercise the highest .
Lo (1) (1888) 13 App. Cas 241, :

ax} Cnmmal Apphcatxon for Revxsxon No. 162 of 1907. _
AN . @ e
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