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was there held thab a glft for pubhc purposes Was too uncertain
for the same reason’ ‘the."gift for « purposes of popular useful-f‘.

. ness ”is bad. .- That ‘we are entitled to be gulded on’this subject .
by the: English- rulings: is~ apparent * from ‘the- decmon in,
Runclwrdas v, Parvatzbm.“’ '

The conclusxon, therefore, to which I come 1s that the learned'

»'iJudge was perfeetly rmht -in bis op1n1on that the clft m':

_clause 5 was bad for uncertamty.

‘ We must accordmwly conﬁrm the decree, and the appellants
must Dbear the costs of thls appeal

Respondents 4. and 5 will geb tlle dlﬁ'erence between party

» and party and attorney and client costs out. of the estate, but
'» '1n no case shall costs of more than one counsel be allowed .

Attorneys for appellants -—-Mesm. Crawford, Browu & Uo. s
. Attorneys for - respondent :—Messrs. Madﬂavjz, Kamdar 15"

':f (}ﬁ]wtub/laz Tyabji, Da yabhai § Co. ; 5 Omwford Brown. &'Co and,.v

thtle & Co,

| Zfbﬁtemﬁ* “éiviL.’:

Before Mr. Jusme Davar. vv B
NAGARDAS VACHRAJ PLAINTIFF, b, ANANDBAO BHAI DEFENDANT. *

| Guardians and’ “Wards Acf (VIII qf1890), sections 47, 48— Indian Majonty 7
Aet (IX of187a), section 3—Power of Chamber Judge to alter, vary, modify.

. or set aside orders made by his predecessor in - Chamber under the Guardians

.. and:Wards dct—Period. of mmomty on wwatwg ‘of such orde1s does 1ot
- extend fo 20 gearsy .- . . . 1

: Bection 48 of the Gua.rdlans and Wa.rds Act immedlately followmg as 1t does

- the sectlon which provides for appeals is intended to give finality to contested
orders and to e¢nact that, when once an order is made, except as pxovuled m; .
" section 47 and saving the provisions of section 632 of the Qivil Procedure Code,

o the order shall be final and shall not be contested by a substanbwe sult or by B
s sny other form of lxblgatlon. P i

W (18°9) 23 Bom, 725, -
L. Orxgma.l Ruit No. 60 of 1907.
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The Guardlans and Wards Act makes 1o pl‘OVIleH for sef:tmg aslde an order_3 -

‘ maade under the Act, but ]udgmg from the analogy of English practxce there

“can"be no - doubt that in these- mlscellaneous matters the J udge sx’ctmg in

Chambers “and making orders-on petitions and applications has . the - power to

vary, alter, modify or set aside his own . orders when he hnds.r,hat the order

‘xs one. which ought not to have been made and :that the: order 1s .one that
,; requlres 1n the mteresbs of Jusblce to be dealt with in that- way. - BRI
" Tt an order is ‘made under the Guardlans and Wards Act and such order is.
Subsequently set aside - the period of mmomty is not extended bo 21 years B

under section 3 of the Indian Ma.]orlty Aot.

PROCEEDINGS in Chambers, " _
» . This was an- ‘application made. by the plaintiff ‘N agardas
f,Vachm_] for the. appointment of & guardian ad lifem for and on .

~behalf- of the defendant Anandra.o “Bhai  for _ the- purposes of

: the suit, :
The facts leadmg up to this’ applzcatlon were as follows T

" On'the 10th March 1905, on a petltzon ‘made by Mabhurabaz,

“the mother of Anandreo Bhai, & minor under the age of 18 years,

Mz, Justice' Tyabji made an order whereby he appointed the

said Mathurabai as the guardian, of the person and property of .
the said- Ana,ndmo Bhai upon giving security to the extent of
Rs. 1,90,888, This securxty she did not give. Th1s order was

- made under the Guardisng and Wards Act ( VIII of 1890) ~After
the aforesaid order was made Mathurabai instituted a suit against -

one Bhagirtibai as the next friend of hersaid minor son, 'which

. suit.is still pending.. -Having regard to tho<aforesaid order the
" minority of Anandrao Bhai was .in fact. exetended to 21 years .
~.instead of 18 under section 8 of the Indian Majority Ach (IX -
. -of 1875).- On the 23rd January 1907 Mathurabai made a petition

“to the Court and -on "this petition and upon the application of -

oo

Anandrao Bhai the minor who alleged that he had completed his

.18 years,. Mr, Justice Da,var, after hearing counsel for the said -

 petitioner and her said ‘minor son, set asidé the order made by

" Mr. Justice Tyabji on the 10th March 1905, On the strength of ;

this order made by Mr. Justice Da,var_ the defenda.nt Anandraoin |
the present application contended that the appointment of his
guardian ad litem for him for the purpose of this suit was not -
necessary and that he had come of age. .
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: 21 of the General Clauses Act, 1897 see In re Newman.©
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On the other hand the plalntlff ’\Tagardas contended thab aparb:
from :the, questlon whether Mr. Justice - Davar 51tt1ng as-a
Chawber Judge had- power or Junsdlctxon to set, aside the: order
of hlS predecessor in Chambers (which - power or Jurlsdlctlon ‘he
denled) , the said Ana,ndrao Bhai, ~notwithstanding the said order of

- Mx. Justice Davar, -wag still’a minor and hence it was. necessary
‘that a guardian ad hzfem for the purpose of this- sult should be
‘ appomted for h1m [ U

Setalvad for plamtlff ——By reason of Tyales order "o 10th
March 1905 the defendant  doés not ‘obtain majority until he is

: -21 years old. :See: Gordhandas: v.-Harivalubhdas® wherem Sir
.Charles: Farra,n,C Jyand Stra.chey,J held that, thouorha, uuardlan?

has been discharged and there was no-guardian of the person and
property in existence, ' still, having. regard. to sectlon -8 of - the

Indian Majority Act, the defendant therein was still a’ minor- at
_ the date of the note sued on. In that case the defendant had_
coxnpleted lns 18th year and was 19 years of age When he executed,

the note sued on : - see also K/zwahzslz Aig v. Surju Pmsad Bmgla(”
and lem. P'ro]casﬁ Mwser V. B/’wla Nath Muk/zerjee The.
Court has no power to set as1de the orders” of Tyabji, J 8 . 8ee.
Guardm,ns and Walds Act sectlons A7 and 48.

He also referred bo Sﬂwram V. Knslmabaz“"’ and Gopalclmmler
.Bose v. Ganesh C'lmnder.“’

Invemrzty for defendant -—Tya,bp, "3 s order. of March IOth

’ 190:) havmg been rightly set aside the defendant isin. the posmon*

when he reached 18 years

"/ The Court can set aside the order of Tyale, 15 “under seclucf%fi

DAVAR, J.:=The plaintiff, who is an attorney’s clerk, has’ ﬁled

tlns suit for a declaration amongst other things that on the  two
 inSolvencies of the ﬁrsb .defendant’s father, Bhai Ganpat, - the'
. properties mentloned in the plaint vested in the Official Assignee
- and that the same are now Vahdly transferred to h1m Fora sum’

ar (1896) 21 Bom. 28] :‘; w (1906) ante P 80,
~ 1) (1881) 8 AIL 598, " ) (1006) 4 0. L3, 412
() (1856) 12 Cal. 612. ..©) [1899] 2 Q. B. 587
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of Rs 2 OOO paid by him to the Oﬁiola,l AsswnEe be has purchasedv.
from’ h1m all the right, tlble anddnteresb of- the’ insolvent Bhai
‘Ganpat in; the properhe% menbloned in the schedule’to the
conveyance dated the . 23rd of December 190), and all other '
“estate that may have been” left. by Ganpat ‘Maneckji Patel, the
~ father of the. 1nsolvent ‘Bhai’ Ganp&t The propertles “claim-
ed- by thre- plamtlff are’of the value of ‘about a l4kh and ninety
‘v_thousa.nd rupees. ..On’ the 17 th of January 1907 the plaintiff
. presented a petltmn to the Prothonotaly, allegm«r that the first
- defendant was.a minor under the age of 18 years and praylng.
“that his mother or some.other. fit and proper. person may be ap-
pomted his guardian.ad. lztem for the purposes of the suit. - The’
_ notice was. argued before me in Chambers on Saturday the 28rd.
’ and Tuesday the 26th of Ma.rch last.

. Ab the hearmrr beforé* mé " Mr. Seta.lvad for the plaintiff ad-
(mltted that the first defendant-was ‘over eighteen’ years of age,
_but-he contended that, by reason of an order made by the late
"f‘Mr. Justice Tyaby on' the’ 10bh of March 1905 whereby the first
~ defendant’s mother was ‘appointed the’ guardian of the person'
- and property. of the first ‘defendant who 'was_then a minor, the
. first defendant would . not. attmn me_]orlty t1ll he was a1 years
‘of age. -

- Mrd Inveranty for the ﬁtst deferidant. contended that the

order of the 10th of March 1305 was an order which ought never

- 1907 on’ an apphcetlon made: to me in Chambers by the first -

to have been made and the same’was' ‘on the 28th ‘of January

’ defendanb ‘and his mother,-set- aside by me and that the first

-defendant now was in the same pos1tlon as if -the original order-

_had never been made :

. ‘Mr: Setalvad strenuously_ argued that T had no_power to cans '
cel vacate and set aside the order’ made by Mr. Justice Tyabji, -
and that.in doing so- I acted. without jurisdiction. He further .
-argued that once the order ‘was made the period of minority
under ﬁhe provisions of section 3 of the Indian Majority Act being .

" ActIX of 1875 was extended to 21 years and that the subsequent

‘annulment, cancella“tlon or settmg asxde of the order did not’
. affecb the questlon '
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The (nrcumstmce under, which the orlgmal order.-was, made

'vand the reasons. which - mduced me to set aside the order'are
: glven in my Judgmenb which I dehvered on Monday the 28th ofé
- January 1907, (See Ghamber Note Book, p. 59) The questlous;
. raised by Mr. Setalvad were presenb before . my mmd when I\
gave my judgment, and it will be seen’ that my. mind was nob"

»free from doubts on these questions, - Tam glad therefore that the
.»,same questlons ha,ve ~now been fully and elabomtely argl;ied

before me.

The ﬁrst queatmn for my consxderablon 1s—Ha,d I Junsdxctlon bo.

o seb aside the order of the 10th of March 19 05? Mr, Setalvad. points .

‘to section 48 of the Guardians and Wards Ach and relies on ‘the |
- -words “ an order made under this Act shall be final.”, A glancej
b the section makes it quite clear that that. section nnmedmbelyt
- following as it does' the section which provides for dppeals is’

.intended to - glve hnahby to contested orders and to enact that A
" onee an order ismade, exceptas prov1ded in section 47 and sa.vmo-;f
- -the prousxons of section 622 of the Civil . Procedure Oode, thef

order shall be final and shall not be contested by a substan(nv _

- sult or by any other form of lltlgatlon

- Mr, Inverarxty brings’ mto requlsmon section 21 of the Géneral
Claudes Act (X of.1897) and -argues that under that section I

: -"sﬂ‘,tmg in the place of the Judge who made the. order ha,ve powerf
" “to rescind the same. ' I do not think it is"necessary “for. me’ to
* :consider the a.pphca.blhby of that section or to resort "to the same
. to justify my action:in setting aside the order. of the 10th. otvi
';»'March 19056, -

- -I have ‘found " that . the order was lmproperly obtmned andl‘

o erroneously made. Not only was there nothing -to: satxsfy the
" “Court that it was for the welfare of the minor that the ordershonld
" * be made ‘as reqhired by section 7 of the Guardians and Wards Aeb_

“but it was an absolutely unnecessary order. “The reqmrementsf
~of section 10, “clause (%), were not comphed mth ‘and no- ‘cause.
- whlch led to the making of the order was even suggested in the peti- -
: tion. ~ In the course of his 1ong argument before me- I 1epeatedly,«
*“asked Mr. Setalvad to tell me how that order was for the welfare
' oﬂthe mmor and to glve me one. smole rea,son Why 11: was neces-,
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_'_fsary or desirable tha.t such an- order should have been made

* I asked him to suggest to me one smgle cause ‘which could have

Ied to the makmg of the apphcatlon

T Mr. Setalvad’s only answer wa.s tha.t in makmg these enqmnesi

jI was really sitting in’ appeal on Mr. Justice ‘Tyabji’s order,
: Thls ‘does not deter me m the least. - As T ha.ve observed. before

Cif ‘ay ] learned predecessor in office had been s1ttmg in my place,'

* and if the facts that are brought to my notice had been brought

- before h1m he WQuld I feel most’ conﬁdent ha.ve set aside his

own order with’ far less hesitation * than I have done. Even at
© this stage not one: single . satlsfactory reason ‘is put forward in
Justxﬁcatlon of the apphcatxon for the appointment of a guardian
of the minor.- When the minor attained the age of 18 years he
appealed to the tribunal that made the ordei to .free him from
“the trammels of that order which, far from being for his welfare,
was working - ‘positive hardship' on him, Although he was
"-declared absolutely entitled to the whole of the family. property,
’ ;:sub]ect to certain provisions, he found that the whole of the estate
- was involved in'litigation ‘and that his properties were in the
© hands of a Receiver though for certain . reasons, not difficult to
‘ understand, he was called a Specm.l Comuissioner, He. desn'ed
“to be put in possession of his properties and to take - the conduct
of his affairs in his own hands, For that: purpose he appealed
to the Chamber Judge to 1estore him to the position he- would

have occupied, but for this order which, he contended-and rightly, -

-was most detrimental to his interest and for the making of which
- there was no necessity and not the smallest justification. Ts the
7 udge powerless to give relief when he feels convinced that the
- order was 1mproperly obtamed and erroneously made ? -As put

© by Mr, Inverarity, suppose that the minor was 19 years of age.

~ when the order for the appomtment of his guerdmn was made.

- Could it be contended. tha.t he was- not entitled to come to the

Judge who made the order when he came to know of this order
.and ask hun to rescind the order, and. would the Judge hesitate
for one moment to rescind the order so 1mproper1y obtained? I

- am fort1ﬁed in .this view of ‘the matter from the fact that on .

" searching the records of this Court ‘many precedents will be

. found Where an order made is often vaned or altered and in some.
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.of the same minor.

'instances wholly set aside and a'new order made,
- recently an instance-in which: Mr. Justice "Tyabji; after ha,vmo*

_ the merits it would have been proper to make the order.’
- again’s—“If an order has heen - 1rregula,rly obtained. -

‘THE INDIAN LAW REPORTS. "
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made an order, set it aside and made another order in the metter

. The Guardians and Wards Act makes no prov1s10n for settmg

as1de an order made under the Act, but judging fror the analogy:

‘of Enghsh practlce I have, 1o doubt that in-these ‘miscellaneous

" matters the Judge: s1ttmg in Chambers and makmg orders’ on’
. petitions and a.pphcatlons has the powet “to vary, alter, modify .
- or set aside his own orders when he_finds that the “order i is one
_ that- requ1res in the interests of justice to'be, dealt with in. that .
- ways "In Daniell’s Chancery Practlce, 7th edition, at page’ 1803
.on . the. authorlty of several cases: collected there, the followmo‘

ﬁv'propos1t1ons are laid down — '

IR there is ‘any 1rregular1ty in the order, or 1t has been. ob-
. tamed upon any - false suggestion, or by the suppressmn of any

material fact, it will be dlscharged a]though -on”

any party affected by it may procure ity dlscharge at tﬁe gosts

' of the person who obtained it.” -

. In the case of 8¢, Victor v. Dewreumﬂ) an order made ¢ ﬁarte
Was discharged-on the ground that material facts were nob stated .

- in the petition on which the order was-made. The- Master
~ of the Rolls Lord Langdale there says (— There are few ‘things:
: more important-than that partles who apply for orders of course -

“should fairly state all the circumstances Whlc,h really- ought to:

“ be considered. Tt is upon the a,lleo'atlons made upon petitions for
- orders of course that such orders are made, and " if those allega<
- tions omit anything material, and which ought to be taken into
g conmde'ratloh, the order so obtained:is an irregular order.” “In:
-~ this case the order was an order allowing the plaintiff to sue in-
“forma pauperis. The - Court held - -that- there were matenal

_circumstances which' ought to have been dxsclosed in the petition ,
and the order was discharged because these cxrcumstances were -

'*not dlsclosed Thls prmclple was’ empha51sed in a Iater case,

(1) (1843) 6 Beav. 584 at p 588
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:'f,HoZoombe a-v.},Antrobus(l) where the Masber of the Rolls says i—
<% Upon occasions. of tlns kind there are three rules of which I
‘i.-:ha.ye taken notice,” First, a- party obtaining an_order of .course.

. is: bound to_state trily, every fact which is material to the ques-.
tlon“whether the order ounfht to be granted as of course or not 2

. order ior taxatlon W&S obtamed.

_ In a,ll these cases there have been distinctions between orders
X _of course and special orders and they depend on . technical rules
'vof procedure in the English Courts. I have however referred to
: these’ cases on accotinb of the principle they lay down in unmis- -
_takeable terms. ., The appointment of a guardian to a minor when
the same is necessary for the protection and safety of his person

~or property is a matter of course, Under our Rules all' applica«
tions under the Guardians and Wards Act are made in Chambers,
Tt i is poss1ble that when a parent makes the application ostensxbly
in the interests of her own child as in this case the Judge hear-
" ing' the' application does not scrutinise the ‘allegations of the

’ petmon verymmutely. . This pet1t1on which the first defendant’ :
- mother was miade to present to the-learned Judge in Chambers -

violates the principles laid down in the cases I have referred to

“above “in that it  suggests a false reason' for the application

although such reason ‘is_not acblvely asserted. The scheme of
~ the: Whole petltlon seems to- be to create on the mind of the

J udge an impression that it was neceseary to appoint Mathurabai
& guardlan of the property of her m1nor son in order to rescue
* his property { from the grasp of other people who had Wrongfully :

taken possession - of “that property. -Paragraph 11 is most

. disingenuous. It says:—¢Your petitioner as next friend -and
‘natural rruardlan is takmg the necessary steps against the ‘said

. Bhaglrthlbal t0 recover possession of the said properties by filing
a suit against her i in this Honourable Court.” . On reading this
_ paragraph the hrsb 1mpress1on that Would be produced on the

() (1845) 8 Bear. 405 ab p. 412, @ s 11 .Bea_v'. 4.
P 18785 | o

In De Feuclm es v. Dawes® an ex “parte order was set amde on::
the ‘ground- that an- alleged’ previous ‘reference to. arbitration”
although ‘the fact” was disputed’ was not mentioned when the"
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B mmd of ‘the Judge would be that the a.ppomtment of. th
.petitioner as guardian of the minor’s property “wag the first step”
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towards the filing of that suit and that it was a -mecessary. step-
before a . suit could be filed. . It appears however from -the

* _affidavit of Mathurabai, affirmed on the 23rd of -January 1907;
“that on the same day that she affirmed the petxtlon she.. aﬁirmedf

' her plaint in Suit No. 153 of 1905 and that on a. subsequent date

. a Receiver of the property was appointed by the Court on her

&ypllC&thﬂ. 1 think it was the duty -of the pet1t10ner to ha,ve:

_ 'sta.ted in the petition that her plaint had just then been, or ‘was
* ready to be, affirmed and that she was applying for a- Recewer,'-
- and that simultaneously with the petition she was: ‘ﬁlmo ¥} smtl
- as the next friend of her minor son. If these facts” were elea.rly
stated the Court would have seen the utter fut1hty of appomtmg

8 ‘guardian . of .a boy who would have attained his ma_]orlty in’

- about seventeen or eighteen ‘months. “after the date of the-
- petition, "As the circumstances then existed” there was. “not. theﬁ‘
“smallest necessity “for the appomtment of a guardian:-The’

order requires the guardian to give secunty to the extent of
Rs. 1,90,838, . The petitioner was a widow without any. property
of her own... The whole property of her husband’s’ family ‘was
invélved in impending' litigation,-* She’could only'\ﬁnd hired
steurity by paying large sim of moneys as commission out’of-
the property which ‘sheclaimed to belonig to her-minor “son,

~ Could such an order be said to be for the welfare of the minor ‘4
- and that too when' there was absolutely “no cause Whrch led to.
- the making of this application” ? The order was made behind:
~ the back of the minor. He was not represented and not heard.’
- He could only be heard after he attained majority accordme; to .
* kis contentions, The  only course  open to him was to come.
- before the Judge in- Chambers and. represent how unJustly he -
_had been dealt with, and it would be a positive scandal if the"
. only answer the Judge could give, accmdmg to Mr. Setalvad’ .
’ contentlon, wasi— . - :

% No doubt the order ought not to have been ma.de, ‘biub once -
1t is made T am powerless to give you any relief and there is no -
provision of law whereby the wrong done to’ you behmd your
back can be redressed.” '
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It musb be remembered that it has nob been argued before me
.that the: order of the 10th of March 1905 was a. necessary. or
_proper ordér,’ ‘that it was for the welfare of the minor that the
order should be made, or that there was any cause whatever for
‘the making of the order.” All that Mr. Setalvad has argued is
that rightly or wrongly the order was or has been made, that I

‘had no right to sit in appeal on the order made by another

Judge, ‘and that I had no jurisdiction to set it aside. On a

-very careful consideration of all the arguments addressed to me,

the impressions formed by me in the first instance that the order

‘was improperly obtained and ought never to have been made are
cons1derably emphasised. The doubts expressed by me in my -

‘previous judgment as to my power. to set aside the order have on
maturer consideration been removed from my mind and I am of

>op1n10n that the Judge in Chambers has the power to rescind,

recall, or set aside, an order made under the Guardians and
Wards Act if he is sablsﬁed that the order is one that ought not
to have been made. o , : -
:- The second head of Mr. Setalvad’s arguments, I confess, is one’
that requires much consideration and the quéstion raised by him

is not free from difficulties. He argues that once the order has -

been made—no matter what is subsequently done, whetherthe
order. is' varied; suspended, “or wholly discharged—under the
, prov181ons of section. 8 of the Indian Majority Act the period of
_ minority is extended to 21 years, In support of his arguments
. he has relied -on the following cases: Khwakish Ali v. Surju
Prasad Singh®, Rudra Prokash Misser v. Bhola Nath M. ulcﬁemeo@’

. Gordkandas. v. Harivalubhdas®,; Skivram v. Krzaﬁnabm(‘” and -

3 Gapalclmnder Bose v. Gunest Chunder®,

. In the first of these cases—Khwahish Ah v Smyu Prasacf
”‘Smyﬁ(l.)-the facts are peculiar. It appears that a guardian was-

. appointed for the plaintiff in the first instance but the certificate

. of guardmnshxp was_ subsequently cancelled o .the minor

' attammg the age of 18 years on the ground that the minor had

' attamed h1s majority ab that age. Mr, Justice Oldﬁeld observes

(1) (1331)3All 6. ® (1896) 21 Bom, 281,
- (®) (1886) 12 Cal. 612, @ (1906) ante p. 8O,
. (5 9906) 4C. L. J, 412, '
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' that thls was done in v1olat10n of the prov1s1ons of sectlon '3:
“ the Indian Majority Act and the Court held that .the removal of

: property and T do not thmk these cases touch the pomb m'thls

" The case ot' Gwd/mndas RA Harwalabﬁdasﬂ) Was a
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the guardian before the miror attains the age of 21 years oannot
take his cdse out of the operation of section 322 of the’ Ind}an ‘
Majority Act.” In this case there, was no. question -whatever. of .

~ the propriety ¢ of the order in the first instance and the subsequent
~cancellation of the certlﬁca.te of guardlanshlp was:: mamfestly
| erroneous,. . .: RN

" In the case of R%dm Prolcaak MﬁsSer V. Bﬁolw Nath Mulcﬁemea’

1£ appears that the District Court appomted the Collector of “the-
- District as the manager: of the minor’s estate, The Collector
* subsequently withdrew from the guardianship and in’ ‘the words'*.
~ of the judgment “resigned his trust”’. On the ‘minor: attammg
" the age of 18 years it. was.contended on- his- behalf that "he was °
. entitled to'& certificate as a pérson “sui juris.”: The Court: held ™

that “a guardlan having been once appomted he nusb contmue
to be a minor.yntil he reaches the age of 21 whether the ormmal

- guardian continues to be his guardian or not.’*:" Here: acram v
there " was .no -question ‘of the propriety or otherwise. of: 6he'"

.original order appointing the Collector guardian “of the-: mmor st

case.
fora:
ence ‘from' the Presidency Small Cause Court, The" facts
as they- appear from 'the case submitted by the Judcre oE

*the Small Cause Court are in this. casé also very peculiat,”” It

sppears that in 1884 by -a” ‘decree of the High- Court’ 6ne -
Parbhudas was-appointed guardian of the "person - dnd’ property
of the minor. By an .order made in 1890 Parbhudas" was -

“removed fror his office and one Ramdas was appointed guardlan

of the minor’s person-and Parbhudas was" ordered to hand- over

' the minor’s property to Mr. Watkins who had been appomted ar
\ ,Recewer in the original High Court suit. * In 1891 Ramdas W‘a,s :
- discharged from his office.as guardian of the minor’s person a,nd

no other guardmn was thereafter appomted The minor Was at.
thxs t1me 18 years and 10 months old In 1892 When the

@ (1886) 12 Cal, 612. DR ) (1896) 21 Bom 2814
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’mlnor was 19 years of age’ he apphed to the' Court tha,t B

- Mr; Watkins should be’ ordered to hand over all his- property to

“him-on: “the ground that- he - was '19*iyears ‘of - age ‘and - was’
competent to manage his ‘estate, * The High Court made the .
order.-;The- minor *was sued :in ‘the 'Small Cause Court ‘o s
promissory note executed by him when he: was: 19 “years.and 4
~days old. - He there pleaded m1nor1ty and although: he - failed in
-the Small Cause :Court’he was - successful ‘in the High Court: ~
" The facts of this case are, as I said above; very peculiar and the -
order of the High Court-directing the Receiver to hand over' the'
minor’s property when he was only 19 years of age is difficult’ .
- to-understand having regard to the fact. that, by -its.own decrce

the Court had appointed a guardian of his property. - One thing

conspicuously clear in this case also is the fact that there wasno =

- suggestion-at any time that the original order of appointment

~of a guardian of the person and property of the minor was not.a’ |

right or proper order.. In considering' the iquestion before me

- now in this case I should have felt that this case presented no
- difficulty except‘ for one sentence. in. Mr. Justice- Strachey’s

judgment which makes one pause and consider. its true import
and-meaning. Almost at the end of his judgment his lordship

~says: “And we should not be justified in reading into the-

section an exception that this provision,”’ referring to section 3 of
the Indian Majority Act, * shall not apply where the certificate of

g guardmnshxp wajs subsequently ctmcelled 7 On a careful study -
“of the facts of this case and of the language of .the judgments
“of both “the learned Judges it appears to.me that when Mr. .

J ustlce Strachey uses the word- cancelled he refers to the various
»'proceedmgs Whereby one gua,rdmn was - removed and another

* guardmn of the" person was substltuted and the Recelver in the ~

" suit - took the p]ace of the guardran of the.mmor 8 property.
- The learned Judge must have hed in his’ mmd the order of the

' Court giving the ‘minor. possessmn of hlS property when he wag .
only 19, the practical effect of which was that the original order h
became inoperative and was of no eﬂ'ect after the order handmd -

“over the minor’s property to himself, ' It is noteworthy that the
eriginal order of appomtment of the guardian - of the property

and person of the minor was never challenged—lts propnety ‘
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_never appears to be quest:oned and Jt had not at any tlme been.l:
cancelled or.set amde and I'think it is a fair inference to say that"

Mr. Justice Strachey, When he’ speaks: -of- cancellatmn, refers t0 .

“the subsequent orders Whlch merely varied the- operation. of -the:
“original order of the appomtment of a guardlan I: have—-not'
‘without anxious consideration—¢ome- to the conclusion . that the:

facts in this case are very dlstmgunhable from the.facts in’ the‘

~ present case and that this case does not touch the question which
. arises in these proceedmgs and is now under my cons1deratlon.

" Mr;: - Justice Aston’s Judgment in ‘the case . of Skivram v.
- Kmsknabaz(l) I do not think has much ‘bearing on the" question
" before me, and Mr. Justice Stephen’s. judgment in’ thecase -of
. Gopalehunder . v. Ganeslzclmnder’z) Tefers to the - questlon -of -
“security to be furnished by . guardian, and the effect of nons

compliance’ with ‘that portion. of the order which- requires &
guardian to givé security.” I do not think any useful: purpose

. -will be served by a lengthened d1scussmn of thelast two casés.

“In not’ one of the cases relied on by Mr. Setalvad has there :

.been the faintest sudgeshon that the original order appomtmg

a guardian was improperly obtained’ or erroneously made In

- none of the cases the propriety of the' original order .has’ Teen -

questioned-and in none of these cases has it been contended thatv
the original order was one that ought never to have been made.

T have failed to find any Indian case on the’ pomt now under?
cons1derat1on and Mr. ‘Inverarity has mnot cited any" “Indian
authority on this point but he placed rehance on the Judgment

* of Mr. Justice Wright in In re Newman®.. “ In that case 1t
. seems that a recewmg order was' made agamsb a trustee im *

bankruptey bub the same was very soon afterwards rescinded onihd

' the ground that it ought never to have been made. The learned -

Judge held that “the receiving order was rescinded ab- mztw~'_

L and ought to be treated as- though it never had been made >

. .He held that the] trustee was restored to7h1s original pos1tlon, i

As the result of all these cons1derat10ns I have come to the

’ concluslon that the ﬁrst defendant Anandrao Bha1 i not a_’

u) (1906) antep 50, ) (1906)40 L3, 412..
o ® [1899]2Q Bi 5%, :
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.‘miner.; Under sectmn 443 of the de Procedure Code I have
: to: be: satisfied that the first- defendant is a minor before 1 could
~appoint a’ gua,rdxan ad. htem. ' I am'satisfied that he is not a minor
. and Lrefuse the:application -

-

In cons1der1ng the questmn ‘of costs 1(: is 1mporba.nt to cons1der

f_,whether this wasa ‘bona fide. apphcatlon made by the plaintiff-for .
- the protection- of his own interests.” ‘Mr. Setalvad,- when - asked -
~why * his_client was so -anxious to havé the first defeudanb
. declared a ‘minor, said his client wanted to guard against the first -
defendant pleading minority and vitiating all’ the- proceedings-
“in the suit after his client gets "his ‘decree:. This is much too-

far-fetched.: The real reasons for the .violent efforts made to

_have the first defendant declared a minor are not far to seek.:

The estate to which the. firat defendantis declared absolutely -
entitled consists of several immoveable properties. The Special-

» Commissioner is in possessmn of the whole of the estate. -He is- .
invested with power o -sell the properties. He has- purported--

to sell some of these propertxes under the power of sale-conferred

upon him, The Special Commissioner, in certain proceedings

- which took place before me not very long ago, was charged
_ with selling the first defendant’s property . at an undervalue and
- div 1dmg the profits with Dadabhai Narayen Dhume, a solicitor’s
- clerk, . This is the samé man who -is referred to by the first
_ defendant’s mother in the 5th paragraph of her affidavit affirmed
“on the 28ed January 1907 as being the man who told her that it

- was necessary for her to get herself appointed a guardian of the

- property and person of her son. ~ The sales made by the Special
Commissioner are all challenged by thefirst defendant. The
' first defendant appears ‘to be anxious to- have the Special
- Commistioner removed and to.be put in possessmn of his-own
: -property If the first defendant is declared o minor he would
~_not be able to take possession of the properties, and his mother,

" as guardian under the order of the 10th of March 1905, could

-not touch these propert1es till she furnishes security to the
extent of one 1gkh nmety thousand odd rupees—a thing which
‘she is' unable to do. The.effect of an order appointing a

guardian ad Iitem of the first defendant, as I am asked to do now, -

Would be to render the ﬁrsb defendant. 1mpotent against certain

- 603.

Cen

—h-——(
NAGABDAS

-

ANANDRAO. N



' N Aaums

. "‘ Qh .
- AnmnAo.

1907,

" April 18,

107,

. Mehfa. S

people WhO are” Workmg agamst hlm:and ton, coerce “him. | 1nto

* some sort of unfair settlement;’ The p]mntxﬁ‘ or ‘those: behmd
~him are anxious that'litigation:in Suit- No.' ,158-0£ 1905 ‘should -
. not come toa termination, A perusal of paragraph 17 of the plamt
- and the aﬂidawt of th&plamhﬁ' afﬁrmed on the-2lst of. J anua.ry
1907 and made in_support-of an, intended - apphcatmn for an_
' 1nJunet10n ]eaves no doubt in-my mmd as to the real obJeot of
- the plaintiff. ‘Whatever may Thave been the legal. uspect of the
) pomts raised by this apphcatlon, I have no doubt in my mind’ as’.
- to real nature -of the - appllcatlon.e It has no merits, . The

apprehenswn expressed by the pla.mtlﬁ' as-to the first . det'endant
hereafter pleading minority is a mere pretence, - ‘The apphcatlon

? s made from- ulterior and improper motives, - I dismiss -the ~

uppheatmn, rdlscha.rge the -notice,” and  refuse to. appoint a .

. guardian ad fitem to the first defendant. I order the pla.mtlﬁ' '
‘o pay first defendant all costs of this apphcatmn and notxee and

I certify that this was a fit case for the employment of eounsel
Attorneys for the - plamhﬁ" -——Messre. Kﬂam]emo, ‘

- Attorneys for the defendant -—-Me&sre. Bzclmell Merwmmand
Romer. :

. ORiGINAL" OIVIL.

.'Before Szr Lawrence Jenlcms, KC.L E " and Mr. Jusnce Batty

BHAISHANKAR NANABHAT, PI.AINTIFF, 7. THE MUN ICIPAL
CORPORATION or BOMBAY AXD orHEES, DEFENDAMS* s

City of Bombwg/ Municipal Act (Bom. Act IIT of 1888), seotzon 33—Ele0tzon

" .of Councillor, walidity of—Applicant’s right- to question election—

5 Election,” meaning. of~Chisf Judge of Small Cause -Court has sole
Jumsdwtzon to try suits relating to election petztwns—Jumsdwtwn of -
Hegk Comt—(hml Praoedure Code (Act Xl V of 1882), sectwn 11 o

Under section 83 of the City of Bombay Mumclpal Act, 1888 an apphaanb
can question the election of every candidate on the ground that the elsCtion -
as a whole was mvahd for the sectxon, after speelfymo' two permxsslble grounds

=3 Orlgmal Suit No, 313 of 1907.
_ D

A -



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 
	Page 506 
	Page 507 
	Page 508 
	Page 509 
	Page 510 
	Page 511 
	Page 512 
	Page 513 
	Page 514 
	Page 515 
	Page 516 
	Page 517 
	Page 518 
	Page 519 
	Page 520 
	Page 521 
	Page 522 
	Page 523 
	Page 524 
	Page 525 
	Page 526 
	Page 527 
	Page 528 
	Page 529 
	Page 530 
	Page 531 
	Page 532 
	Page 533 
	Page 534 
	Page 535 
	Page 536 
	Page 537 
	Page 538 
	Page 539 
	Page 540 
	Page 541 
	Page 542 
	Page 543 
	Page 544 
	Page 545 
	Page 546 
	Page 547 
	Page 548 
	Page 549 
	Page 550 
	Page 551 
	Page 552 
	Page 553 
	Page 554 
	Page 555 
	Page 556 
	Page 557 
	Page 558 
	Page 559 
	Page 560 
	Page 561 
	Page 562 
	Page 563 
	Page 564 
	Page 565 
	Page 566 
	Page 567 
	Page 568 
	Page 569 
	Page 570 
	Page 571 
	Page 572 
	Page 573 
	Page 574 
	Page 575 
	Page 576 
	Page 577 
	Page 578 
	Page 579 
	Page 580 
	Page 581 
	Page 582 
	Page 583 
	Page 584 
	Page 585 
	Page 586 
	Page 587 
	Page 588 
	Page 589 
	Page 590 
	Page 591 
	Page 592 
	Page 593 
	Page 594 
	Page 595 
	Page 596 
	Page 597 
	Page 598 
	Page 599 
	Page 600 
	Page 601 
	Page 602 
	Page 603 
	Page 604 
	Page 605 
	Page 606 
	Page 607 
	Page 608 
	Page 609 
	Page 610 
	Page 611 
	Page 612 
	Page 613 
	Page 614 
	Page 615 
	Page 616 
	Page 617 
	Page 618 
	Page 619 
	Page 620 
	Page 621 
	Page 622 
	Page 623 
	Page 624 
	Page 625 
	Page 626 
	Page 627 
	Page 628 
	Page 629 
	Page 630 
	Page 631 
	Page 632 
	Page 633 
	Page 634 
	Page 635 
	Page 636 
	Page 637 
	Page 638 
	Page 639 
	Page 640 
	Page 641 
	Page 642 
	Page 643 
	Page 644 
	Page 645 
	Page 646 
	Page 647 
	Page 648 
	Page 649 
	Page 650 
	Page 651 
	Page 652 
	Page 653 
	Page 654 
	Page 655 
	Page 656 
	Page 657 
	Page 658 
	Page 659 
	Page 660 
	Page 661 
	Page 662 
	Page 663 
	Page 664 
	Page 665 
	Page 666 
	Page 667 
	Page 668 
	Page 669 
	Page 670 
	Page 671 
	Page 672 
	Page 673 
	Page 674 
	Page 675 
	Page 676 
	Page 677 
	Page 678 
	Page 679 
	Page 680 
	Page 681 
	Page 682 
	Page 683 
	Page 684 
	Page 685 
	Page 686 
	Page 687 
	Page 688 
	Page 689 
	Page 690 
	Page 691 
	Page 692 
	Page 693 
	Page 694 
	Page 695 
	Page 696 
	Page 697 
	Page 698 
	Page 699 
	Page 700 
	Page 701 
	Page 702 
	Page 703 
	Page 704 
	Page 705 
	Page 706 
	Page 707 
	Page 708 
	Page 709 
	Page 710 
	Page 711 
	Page 712 
	Page 713 
	Page 714 
	Page 715 
	Page 716 
	Page 717 
	Page 718 
	Page 719 
	Page 720 
	Page 721 
	Page 722 
	Page 723 
	Page 724 
	Page 725 
	Page 726 
	Page 727 
	Page 728 
	Page 729 

