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',éwdence to supporb his ﬁndmg Thelr Lordshlps think thero 1907,
was ample evidence to support-the ﬁndmo' of the learned: Judge ‘CHABITDAY -
“and that his conclusion from that finding is correct. That 'LALLngf’.I
._ﬁndmg and that ‘conclusion are thus stated =< The defendants ’gﬁ;‘;' .
‘two and three (the 1n0rtgagees) by themselves or their agents so
’ conducted ‘themselves with reference to thls sale that would-be-
- bldders at it were induced toleave. . The plaintiff (the purchaser) :
~had notice of those circumstances, using the word notice as it is -
- defined in the Transfer of Property -Act. He therefore bought at .
- his peril, and as the sale was nob a bond ﬁa’e zmctlon sale 1(: musﬁ
be set as1de SRR S
.~ For the foregoing reasons thexr Lords}ups Wlll humbly advise
“His Majesty that the appeal should-be dismissed,: The appellant
wﬂl pay the costs- of 'the first respondenb and the mortgagees
will bear thelr own coste. ’

N . : < “

: : . o v ~Appeal dtsmzssed.
Sohc1tors for the appellant T 1} Wzlson & Oo.+ 3
- Solicitors for the respondent Dayal MOWJI ¢ Payne & Laite 7 )

Sohcltors for the mortgaoees respondents Asﬁuref Moms,f
C’Msp&co. A : o
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quore Sw Lawrence Jenlcms, KC.L E’ O'Iuef Justwe, anal '
L - Mr. J',wtwe Bmman ,- L

: TRIKU’\IDAS QAMODHAR AND orHERS (Pmmxm) o HARIDAS Mlgg;h ;
© MORARJI 4xp ormens (DEFENDANTS)* S cibedhd

~Oonstmctzon qf wzll—Umermmtiy—-—Beguest for purposes of popular usqfulness
- : s - or for purposes of ohamty. ' :
, By her wﬂl N. aﬂe: makmg vanous beqnests bequeathed the remdne of her
estate as follows : — N . .
“Asto whatever 1mmovenble (and) moveable (property) and property in cash
belonging to me may be in'excess or may remain over as surplus after a disposi-,
tion shall. have been made in- accordance with what is st'\ted in the clanges

*Ouginal Sult No. 113 of 1906 Appeal No 1461
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above written, my abovementxoned six executors are fo make use of the same‘('
in such manner as they may unammously think proper for purposes of popular E

. usefulness or for purposes of ¢ chanty *  And I give to them (4. e) ‘my above-:

mentmned trustees full authority to use the same in that manner,”

' Held, that the gift of the residue was bad for uncertamty.

.Rzmchoralas v. Parvatzbon(l) rehcd on.

THE plamtlﬂ's filed this suit for the construction of the W111 of
one Bai Nanabai and for the administration of her eetate. The(;‘
said Bai Nanabai was at her death entltled to a half sha,re m three .

immoveable properties.

The 5th clause. of the said will by which the testa.tnx purported )

. 'to dlspose of the.residue of her estate was as follows e

As to whatever immoveable (and) moveable (propertv) and property in cash'~

" belonging to me may be in excess or may remain over as surplus after a dis-

position shall have been _made in accordance with what is stated in the clauses:
above written, my above mentioned six executors are to make use of the same
insuch manuer as they may unanimously think proper for purposes of popular

- usefulness as for purposes of “charity.”. And I give to them (i. &) my above»
“mentioned tmstees fuli anthority to ause (the same) in that manner.

The plamtlﬂ's contended that the said clause was _vo1d and :
moperatlve for -uncertainty, and if so, they, as her lxelrs, were:

- entitled to a moiety of her res1duary estate.

The defendants 1 and 2 were the surv1vmg executors of Baxi
Nanabal. The defendants 3 to 6 were the heirs of Moralt]lf

- Callianji, who was a brot_her of Nanabai and the 1nanag1ng'
~ executor during his life-time. They were made parties for the

purpose of making full discovery of the assets’ and properties of

~ her estate, .Defendant No, 7 was an heir of Nanabal in-case of
,- Jntestacy and entitled to the other mmety The 8th defendant
. was the Advocate General, »

Chandavarkar J, held that the resnduary bequest contamed

~..in the said clause was void for vagueness, and that the surplus ’
- ~contemplated by the said clause went to the heirs of Nanabai,
: -and found -that both the plamtlﬂ"e ‘were- entltled as heirs, to a -

" .half of the said residue, and that the plaintiff and the 7th -

fdefendant were the helrs of the said N anabm.

i (1899) 23 Bom 725.
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The Judgment of Chandavarkar, 7 P Was/as follows

C‘HANDAVARKAR J.—The fifth clause Whlch 1 have to conshue
m the will before me runs as follows (=

‘ f “ As to whatever 1mmoveable (and) moveable (property) in
- cash belongmg to me may be i in excess or may remain over as
] surplus after a dlsposmon ‘shall haVe been made in accordance

~ with' what is ‘stated in the clauses above written, my above-
- mentioned six executors . are to make use of the same in such

" manner as they may unanlmously think proper for purposes of

popular usefulness or for purposes of “charity’. . And I give to
“them (5. ¢) my abovementioned trustees full authorlty to use
~(the ca.me) in that manner.” n

Thére can be no doubt upon the authorities that the bequest -

- “for purposes of popular usefulness or for purposes of charity”
is void for uncertainty. As was pointed out by Lord Davey in
- Hunter v. Attorney-General®, “there is a long series of cases
_ ‘_extending from' Morice v. Biskop of Durkam®, decided by Sir
- William Grant and Lord Eldon, to In re Macduff®, decided by
the Court of Appeal in 1896, and including two decisions of Lord
Cottenham. - In these ieases it has been held that where charits
‘able purposes are mixed up with other purposes of such a shadowy
- and indefinite nature that the Court cannot execute them (such
“‘as ‘charitable or benevolent,’ or ‘charitable or phllanthroplc,
or ‘charitable or pious’ purposes), or. where the descnptlon
f;ncludes purposes which may or may not be charitable (such as
¢ undertakings of public utility ’), and " a discretion is vested in
"the trustees; the whole gift fafls for uncertainty.” In Blasr \
. Duncan®, a testatrix by her codicil directed that one-half of the
" residue of her estate should be applied " for ¢ such charitable or

public purposes as my trustee thinks proper ', It washeld that -

these words must be read disjunctively,” and, Whether according
* to ‘the law of England or the law of Scotland ¢ the disposition
- here given to A, B., to determine what particular public purposes
* should be the objects of the trust, is too vague and uncertain for
,any Courb elther in England or Scobland to admmlster

(1 [1899] A, C. 309 atp. 823. (3J [1896] 2 Ch. 451. _
. (2)(1804) 9 Ves, 399 ; 10 Ves. 522, - (&) [1902] A, C.37 b p. 42,
S e .
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~ But it i is contended loy the exeeutms before me that the‘words
x for purposes of popular usefulness or for puxposes of chamty
in the. fifth clause should not be read disjunctively and that the"
word “or”” means that is’ ) bemg simply explanatory of pur-’
poses of. popular usefulness According to the conbentlon,vﬁ

- those" purposes are hmlted to what is, according to the legal(
- acceptaulon of the term, charity. The word “or” may mean{
“that is”; but whether it was intended to be used in that sense
must depend upon the context In this will that word has been

frequently used by the. testatnx more often as a disjunctive

. than in the other sense. - And I find that she has i in some places;

used the word ¢tle, which is the ordmary Gu]arétl expresszon for;

- “that is.” If she had intended ¢ purposes of charlty to be;
' ,synonymous Wlth « ' purposes of popular usefulness, ? she. would -
" not have used - the disjunctive athava (i. e., or) 1nstead of the

word.etle (“ that is”), of the’ sxgmﬁcatlon of whlch she was; as‘, _

the will shows, well ‘aware. t must be borne in mind tha,b

“ purposes of popular usefulness ” are’ not necessarlly the' ‘fame .

" as “purposes of charity.” " The latter may embrace’ purposes'lﬂ

which can in no way be classed among the former. That bemg
s0y had ‘the lady intended to use “or” in the sense ot “ that is 2
and limit purposes of popula.r usefulness to charity slle Wouldj-'_:
have, I -think, used the expression, lokopagogi atiuwa clmrztma__'
kamama (é. ¢., for purposes of popular 'usefulness or chamty),

_instead of repeating’ the word purposes” in .the case: of -
¢ charity *’ after she had made use of-the same word in the -.Ca86

‘of ¢ popular usefulness’’ The repetition of that word appears:
-to me to have been deliberate to mark the difference bebween_ﬁ
- ‘the two purposes and to treat them as two distinct entities. It

the English word ,  charity >’ had been used by the testatnxj:

": - merely because, she wanted to make quite clear what she meant

by the Gujardti words, that word would have come xmmedlatelyf

’ "‘after the word. “Jokopa Jogb accordmg to the natural way of
““'expressmn in ‘the Gujardti Janguage, Had the la,dy made’ up”

_"her mind to make a bequest in favour of charity only and _not
“in favour of any other purpose of public utlhty or *popularv

usefulness, it is- mooncexvable that she would have deemed it

.. necessary to use two expressmns to lormor out her 1ntent1on where
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i'one would have amply sufﬁced I ha.ve struo'gled hard to seo if
~ Ican reasonably put a construction upon the clause ~which will

- validate the ‘bequest; but I find -that I cannot do 5o without * P
I HABIDAS. )

violence - to the. lanwuave dehberabely used by the testatrix - in

her GuJa,rabl will,: I musb therefore, hold that the bequest is
o v01d for "vagueness and that the surplas . contemplated m thet

ﬁfth clause should go to heL heirs, - . e

* The plamtﬂfs and defend ant No 7 clalm to be her he1rs, The ;
: other partles neither admit not. dlspute that claim.%.It is con-
" ceded by all the parties, however, that the’ right of heirship put

: forward by the: plamtlffs and. defendant No, 7 depends’ upon ‘the

question whether ' the - testatrix- had béen marmed accordmg to~
- the approved or unapproved form, She was a Bhatia lady of a

~ well-to-do and respectable family. That is admitted before me.
~ And it is ‘now established law that in the case of Hindus of
" respectable families of whatever caste, the presumption, in the
absence of evidence to the contrary, is that their marriages were
~ ‘according to the approved form (Mayne’s Hindu Law, section 83,
p. 97, 6th Ed,, and Jagannatlh  Prasad Gupta v. Runjit Singh®),

Accordingly, giving effect to that presumption; I find that the -
* plaintiffs and deféndant No, 7 -are the hen's of the testatnx

"N ana,bm, ahas Kuvarvahu.

I ﬁnd in the affirmative on the ﬁrst issue. On the secorxd I
find that all the plaintiffs are entitled as heirs to the residue. -
- On the thn‘d I find that the plamtxﬁ‘s and defendanb No. 7 aro
* the heirs, , Do :
~ Costs of the hearind before mo 'to come oub of the esbat’e of
" the testatrix as between attorney and client except the costs of
‘defendants Nos. 8 to 6 who must.bear their own, :

Aounnat this decision the defendants 8 o 6 preferred an

~ appeal. for the following among other reasons:—(1) that the
_learned Judge erred in holding that the residuary bequest « for
purposes of popular usefulness or. for purposes of charity » con-

tained in clause 5 of the will was. void for uncertainty; (2) .

- that the word ww.ql (ai/wa — or) was used in the said clause in an

o (1897)-25 Cal. 254 ab P 366.
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1907 explanatory sense only; (8) that the -lefrned’ Judge: was -wrong-
'll;xmtogn:r; .in considering that the repetition of- the sanie wotd st (Kam®
) ~ -= works) marked the diffsrence between the two’ expreislous of:
public - usefulness and charity as dlshmcb ‘entities’ and that the’
two different expressions for the two purposes were made use of,
where one would otherwise have sufficed; (4) that ‘the learned:

- Judge ha;ving expressed his view that if 2144 (afhva =or) hadbeen
used immediately ‘after. @BuALN (lokopyorrl = of public useful-

_ ness) the use of the EnO‘hsh word_ ““ charity *’ in the GuJarébl con-,
text would have made quite clear what the testatrix meant by -
‘their use of the said preceding Gujarati word Tl@l\ﬂwﬂ (lolbpy‘oy‘i),
ought to have decided that 21aa (athva = or) was not used dis-
junctively and that the expression stuul AR (Kamama vapre)
referred to the employment of the surplus or residue of the-
testatrix’s estate in one class of works Wh1ch were of public.

* usefulness and at.the same time * charxtable in the Encrhsh la.w 5
sense of that term. "

HARIDAS

" Branson for the appellants
. Lowndes for the respondents ;

JENKINS, C. J.:—This appeal arises oub ot a sult brouwht f01 .
the administration of the estate of Bai’ Nana, deeeased and, in the -
memorandum, the appeal i§ expressed.to be from a Judge’s order”
dated the 1st September 1906, This order was made ‘on the
hearing of certain preliminary issues framed for the purpose of-
determining the queqtlon of construction arlsmg under the lel _
‘of Nana. . Lo e

We have for the present purposes assumed that an appeal would
lie, but I desire not to be taken as deciding that in the affirmative.

y There are, however, other grounds on which, I thizk, we musb._
determine-this.case adversely to the appellants. o e ’

~ The result of the hearmg on the prehmmary issues - was’ thair
the learned J udge held the gift contained in the" fifth clause of-
. the will was mvahd That clause runs in these "terms as
translated :—% As to- whatever .immoveable (and) ‘moveable
(property) and property in' cash beloriging to me may be in
exCess OF may remain over as surplus after a disposition: shall:
- have been made in ‘accordance w1th What is stated in the cla,uses

T = : . : v
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\above ertten, my al;ove mentloned s1x executors are to muke ,'»

use of the ‘same in such ma.nner as they may unammously “think -
proper “for, purposeés. of popu]ar usefulness or’ for - purposes of

' charlty 3
My, Justlce Chandavarkar was' of ~opinion_ that the property;‘

vtherem g1ven “would be - apphca.ble by ‘the - executors’ as they -
thought proper not'orly for ¢ purposes of charity.”- but also for .

“ purposes of. popular usefulness.”” Taking that view, he con-

sidered. that the gift was bad for uncertainty.” He. accordingly -

passed an order to  that effect .and - directed that -the present

appe]lants should bear their own costs, - The only grievance of
-~ the present appellants is ‘that this order as to costs was made, .
‘and they seek to establish their right to appeal on the ground
- that the plamtlﬁ's had no right to sue because the plaintiffs
-admittedly claimed as'persons entitled by reason of the glft in-

the ﬁfth clause of the will bemc invalid.

: The ﬁrst pomt therefore, to detemnne is whether thxs gxft ‘
s bad. : ,
S entlrely agree w1th Mr Justice Chanda.varkar « that pur-
‘poses of popular ‘usefulness *’ are -distinct from “ purposes of

- charity, ? » and that the word ot ? Whlch mtervenes between .
" the two is disjunctive, =~ . S -

Jre——

Mr. Branson has pointed. out passages in the will Where the -

word  or * has not been used in a disjunctive sense, and on this

“expository sense, but the answer to this is that it may be that

A
he’bases an argument in favour of its use in this phrase in an-

- it is so used where. it connects synonymous terms, but here it is
- in'my opinion clear that * purposes of popular usefulness” is

different from . purposes of charity,” and that the “ or * is

- disjunctive. Then, Mr. Branson has argued that, even if that be so,

still the gift is good, becanse, he says, the gift for  purposes of

- usefulness ”” would not be bad for uncertainty. It seems to.me

" that the answer to that is fo be -found in the English decisions,
-some of which are practlca]lv on all fours with the preéent case.,
Thus, it has been determined that a gift for such charitable or -

public purposes as trustees should'think proper’ is bad, That

gppears to me to be undlstmgmshable from the present case, It ‘

B 1378—4
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was there held thab a glft for pubhc purposes Was too uncertain
for the same reason’ ‘the."gift for « purposes of popular useful-f‘.

. ness ”is bad. .- That ‘we are entitled to be gulded on’this subject .
by the: English- rulings: is~ apparent * from ‘the- decmon in,
Runclwrdas v, Parvatzbm.“’ '

The conclusxon, therefore, to which I come 1s that the learned'

»'iJudge was perfeetly rmht -in bis op1n1on that the clft m':

_clause 5 was bad for uncertamty.

‘ We must accordmwly conﬁrm the decree, and the appellants
must Dbear the costs of thls appeal

Respondents 4. and 5 will geb tlle dlﬁ'erence between party

» and party and attorney and client costs out. of the estate, but
'» '1n no case shall costs of more than one counsel be allowed .

Attorneys for appellants -—-Mesm. Crawford, Browu & Uo. s
. Attorneys for - respondent :—Messrs. Madﬂavjz, Kamdar 15"

':f (}ﬁ]wtub/laz Tyabji, Da yabhai § Co. ; 5 Omwford Brown. &'Co and,.v

thtle & Co,

| Zfbﬁtemﬁ* “éiviL.’:

Before Mr. Jusme Davar. vv B
NAGARDAS VACHRAJ PLAINTIFF, b, ANANDBAO BHAI DEFENDANT. *

| Guardians and’ “Wards Acf (VIII qf1890), sections 47, 48— Indian Majonty 7
Aet (IX of187a), section 3—Power of Chamber Judge to alter, vary, modify.

. or set aside orders made by his predecessor in - Chamber under the Guardians

.. and:Wards dct—Period. of mmomty on wwatwg ‘of such orde1s does 1ot
- extend fo 20 gearsy .- . . . 1

: Bection 48 of the Gua.rdlans and Wa.rds Act immedlately followmg as 1t does

- the sectlon which provides for appeals is intended to give finality to contested
orders and to e¢nact that, when once an order is made, except as pxovuled m; .
" section 47 and saving the provisions of section 632 of the Qivil Procedure Code,

o the order shall be final and shall not be contested by a substanbwe sult or by B
s sny other form of lxblgatlon. P i

W (18°9) 23 Bom, 725, -
L. Orxgma.l Ruit No. 60 of 1907.
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