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~‘Whose ma,rrlage expenses have. to be. prov1ded for outof . 1ts_:§
property, has never been held-to deprive any of its co-parcener:

. partition, though that may be a reason for upholding- the aliena-:

. THE INDIAN LAW REPORTS, [voL'r-?xxxﬁ

of the right of alienating ‘his own-share or of deémanding’;

tion or allowing the partition sub]ect to those expenses. . In the'_'
present- case it will be for the Court, if necessary,to demde :
upon the evidence and circumstances of the case, after takmrr
into consideration the pleas of the respective parties, whether. the;;

paxtlblon claimed by the plaintiff should be allowed subject to-

- any conditions warranted by Hindu Law.

As the lower appellate Court has dismissed the suit practlca.ll‘y .
upon a preliminary ground, viz., that the suit’ for. parmzon‘

“* cannot- lie, we must-reverse the decree and remand the. appeal
- for dlsposa.l accordmv to law. Costs to abide the result.
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. . Decree reversed. Case remanded.
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" [On appeal from tke ngh Court’ of J uduature at Bombay ]

CHABILDAS LALLUBHAI (PLAINTIFF) . DAYAL MOWJI
AXD Omms (DEFENDANTS) o :

' Vendor and Purclmser—Auclzon sale under power of sale zn a mortgage—
Condition of sale deprecmtm 'y’ of morigagor’s title—Solicitor of mortgagee
acting for purchaser in prepamt'zon of deed of conveyance-—Gonstructwe ;
- notice—Conduct of mortgagees at sale inducing biddersto leave— Enowlédge
of _pu'rclmser of such circumstances—Notice— Proviso in mortguge lo protect ;!
purchaser——l’mnsfea of _Property Adet (I V of 1882), see. 69. s ",; e

- At an anction sale under a'power of ‘sale in a mortgage on- cond1txons oné of
which -both the lower Courts found to be a depreciatory condition” wholly

. unwarranted by the state of the mortgagor’s title, the mortgaged propel ty was .

knocked down to the appellant who'the same day signed-a written contract to
purchase. In a suit’ by the purchaser against the'mortgagor for possession - of'

" the- property, to which'suit the mortgagees were ‘made parties, Held that the

purchaser was not affected with constructive notice of the true state of the title

" . % Present : Lorp MacxaeuTEN, LoRD Davey, St ANDREW Sconne, - -

and-S13 ARTHEUR WiLsoN:, -
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- by reason of the fact thab some days after the oontract of sale was completed he .
* instructed the- mortrmgees solicitor ‘to act for him.in the preparatlon of the. .

“doed of conveyance, and that the solicitor knew that the condition of sale was;

- un;ustlﬁable. The knowledge of the solicitor as to the title was notacquired i in

. the matter for which he was. the purchaser’s agent and could not’ beé used to
_upset a transaction of a date before that agency commenced The sale was -

'therefoxenot invalid on that ground-. e L “-‘*'.f‘-"'f"-

. " The mo1tgaoe ‘which was in the English form contained a - proviso that- upon
.f,he exercise of the power ‘of sale “the purchaser shall not be bound to see or

“inghire whether any default has been made, or otherwise as to the necessity. or -

expediency of such rale,. or that the sale. is ofherwise improper or irregular;
.-and notwithstanding any such irregularity, such sale shall, as far as regards the -
safety and protection of the puichaser be deemed ‘to be within the aforesaid
' power, and be valid and effectual accordingly, and the remedy of the mortgagor

shall be in damages ouly.” . It was found by the first- ourt on the facts that -
" ab the sale the mortgagee defendants by themselves or their agents 50 conducted _

themselves with reference to the sale that bidders were induced to leave, and

. that the pur chaser was présent and had notice of. those eircumstances,

- lleld that the purchaser was affected with notice of the impropriety of the

. sale, and bought at his own risk, notwithstanding the proviso in the mortgage
and the provisions of seétion 69 of the Transfer of Property Act (IV of 1882),-
and that these cucumstances mvalxda.ted the sale.

. APPEAL from a. ]udoment (24th March 1904) and a decree (75th
" June 1904) of the High Court at Bombay, which modified a
decree (26th February 1903) of the. Judge sitting in exercxse of
“ the Original Civil Jurxsdxctwn of the same Court,

‘The principal question mvolved in this appeal was whether the

respondent Dayal Mowji was entitled to redeem a mortgage '

“executed by him on 8th April 1896. notwithstanding a sale on
- 8th October 1900 of a portlon of the mortgaged property to -the
,appellant. o

Dayal Mowii, i in conSIderatxon of a loan of Rs. 30,000, executed

" the mortgage in suit of a house and land situate on Cowasjec .
- Patel Tank Road, Bombay - (together with other property in -

Bombay of which he was the owner), in favour of Lalji l’anger-
" sey and J adowy Doongersey, the other respondents, on 8th Aprxl
1896. The deed was in the English form and provided for
: paymrnb of the prmclpal in three years, and for quarterly
payments of interest at the rate of 74 annas per month. 1t gave
.. the mortgagees a power of sale on default in such payments, and
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aftér service of a notlce requlrmg payment of the amount m'}

. default on the mortgagor It also contamed the fo]lowmor

prowso'—— T s ‘;,1 L

“ Provided always and 1t is hereby agreed and declared that upon’ any‘l
sale purporting to-be made in pursuance of the - aforesaid _power in that,

- behalf, the purchase1 or purchasers shall not be bound to .see . or -enquire.

whether any’ such default has been. made or whether _any such notxce"
has been given or affived as aforesaid, or otherwise as to the necessxty or-_
expediency of such sale or that the sale is otherwise i improper or irregular. And
notwithstanding any such irregularity such sale shall, as far as regards the

“safety and protection of the purchaser or purchasers, be deemed to be within the ™
* aforesaid power in that behalf and be valid and-effectual accordingly; and the -
- romedy of the said mortgagor, his heirs, executors, administrators or asalgns in

‘ respeot of any irregularity in such sale shall be in damages only.”

The title.deeds, which showed a good title in the re‘spondenﬂ
from the year 1810, were depos1ted with Messrs, Tyabji, Daya-~
bhai & Co., the mortgagees’ solicitors. On 18th January 1899,

- Messrs, Tyabji, Dayabhai & Co, gave notice to Dayal Mowji that as”

he was inl default in payment of the interest, they proposed to-
sell the mortgaged property at the expiry of three months from"
the date of notice: but the sale was not proceeded with as Dayal .
Mowji, for further security, deposited with the mortgagees-a.-
mortgage " executed in his favour by other persons.: Further
demands for payment were subsequently made on 23rd November -
1899 and 15th March 1900. In exercise of their power of ‘sale”
the mortgagees advertized for sale on 8th October 1900 the -
properties of Dayal Mowji mortgaged under the deed-of 8th
April 1896, under conditions of sale of whlch the 6th. was as :

“follows s -

8. The vendors are the mortgagees selling the propeﬂ,y by virtne of an:\
indenture of mortgage dated the 8th day of April 1894 made ‘between - Thacker

. Dayal Mowji the mortgagor. of the one part and Thacker Lalji Doongersey and
* Jadowji Doongersey carrying on business in partnership under the name, style,
~ and firm of Messts. Doongersey (angji & Co., the mortgagees of the other part

and the purchaser shall accept such title as the vendors can give and shall not

..req\me the'vendors to enter into any cther covenant exeept a covevant that'v..

they have not incumbered and shall not-1aise any - question’ or objeetion to the "
title and shall be held hound to accept such title as the vendors possess.”” - . 1" .-

*And the property now-in suit, the house in (‘owasp Patell Tank .
Road, was put up to auction on 8th, October; and. was knocked -
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“down to the éppellant as- purchaser, for Re. 20,500, . 'Tn spite of ~
protests by Dayal Mowji a conveyance of the property so pur-
chased was executed. by the mortgagees on 20th October :1900, -

Messrs, Tyale, Dayabhai & Co. acting as solicitors for the: ‘pur-

chaser (the -appellant) also, -~ Dayal Mowji refused to' deliver -
possessioni’ to the a.ppellant who thereupon instituted the suit

out of . which thie present appcal arose on 26th’ August 1901,
aoralnst Dayal Mowji. By order of the Court the mortgagees
were subsequently added as defendants. e

The plaint stated the fact of ‘the auction sale, his purchase
'thereat the exccution of the conveyance in his favour, and the

refusal of the defendant Dayal Mowji to give up possession of

the house, and prayed for dehvery of possessmn ‘and payment of
damages and costs, : :

Dayal ’\IO\VJl the first defendant in lus wr1tten statement alle"ed

that the ;,ondz_tmns on which the property was. put up to auction -

were unnecessarily stringent and depreciatory and not adopted
to the state of the title of the property, nor such as would be
used in the disposal of his property by a prudent and reasonable
‘owner selling -in his own right; there was in the conditions no
reference to the title of property which went back to 1810,. but
on the contrary the conditions provided that the purchaser should
take such title as the vendor 'had ;" and before the sale the first.
defendant’s solicitor had warned intending bidders. that if. the
sale was -proceeded with sub]ect to those conditions he - {(Dayal
Mowji) would take steps.to set it aside.” He also alleged that
during the sale there were very few bidders present ; that the

bidding began at Rs. 10,000, but when it rose to Rs. 20,600 which .

was a bid by the plaintifi negotiations had been opened by tho
" first defendant for. the postponement of the sale for a month, to
which the mortgagees agreed on certain conditions, and tho parties
X adjourned to a firewood depdt adjoining the property for the

purpose of coming to.a settlement of the matter, but while the -

conditions were being reduced to writing by Balkrisbna (Exhibit
~28) the mortgagees made announcements which led the bidders
_and others present to. suppose that the sale was adjourned, and
consequently the bidders mcludmg the plaintiff went away ; that

560"
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the neo'ocxa.tlons fell through the partles not bemg able to ag1 ee: ':'
and the ﬁrst defendant and Balkrlshna, his sohcltor, left the‘
premises ; that after they had gone the mortdagees continued the’
sale and there belng ‘no bids beyond that of the plaintiff for K

- Rs, 20,500, the property was knocked down to him. : The ﬁrst.‘_
. defendant charged the mmtgagees and the p]mnhﬁ' with fraud’ ;

and collusion in so selling the property at a price which ‘they -

- knew to be much below its value, and knowing also that the sale-

“was postponed, and that the bidders and the defendant and - ‘his

“solicitor had gone away. The first defendant counter-clalmed
~ that the sale for these reasons should be set aside as invalid.

" The mmtmgee defendants stated that the condltlons of sale'

"'viwele the usual condmons on which mortgaged properties were
- sold in- Bombay and were’ not stringent nor deprecmtmy, it not_

bemO' to their interest to make them so as they were anxious-

“that their security should realize the highest price obtamabxe

that there were more than 40 bidders at the -auction sale ; i thab
these defendants made no announcements that the sale had been
postponed, but that when the first defendant found that the

- property was just going to be knocked down to the pl:nn‘olﬁ' he
- made proposals for a settlement merely for the purpose of gaining.
- time ; that the sale was continued after a very short interruption,
"~ and it was wholly untrue that the bidders had left and that none-

were present when the sale was resumed, " They~ denied any"
fraud or collusion and alleged that the property was eold for lts‘
full value. . )

The only two questlons matenal to thls report were (a) as to

. “the nature of the conditions of sale; and () as to. whether there'
- was or was not & postponement of the sale and if there was what
~ was its effect.. On these points the first 'Court (RUSSELL J) after

: negatlvmg the allegations of fraud and saying that it was clear -

. to bis mind “ that Dayal Mowji and Balkrishna weut to the sale -

-, determined to raise every possible objection to it,” continued :—=- .-

L The 6th condltlon was undoubtedly of a deplecxatory chara,ctcr and there 13;?'
‘a considerable difference between * depreciatory’ and stungent but whether .

* the power of sale as worded is safficient to protect the mortgagees in this Tespect
.is'a question which I do not deal with here, as it . is unnecessary in my view of .
- this case. It is mconcelvable that any prudent man puttmg his own property up

D
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: for sale \vonld a\low a condltlon stich as that with a title such as in the prGSent case
to be printed. The title of Dayal to this property is to my mmd a far better- .
: fme than i is to be got in most cases in thls country. S )

% The gystom disclosed i in this case as to the so-called practlce of sofne attorneys :
o leave the settlement of the conditions of sale entirely to an suctioneer who
- cah and does know nothing ‘whatever of the title and has never seen. the title
~ deeds is one which cannot be too stronoly deprecated. It shows a recklessness
" within the meaning of the words I have quoted from Lmdley L. J. ] Judgment

. in Kennedy v. De Trafford), -

- % But all these questions do not afféct the plaxnhﬁ unless; he fmudu]ently
colluclen with defeadants 2 and 3 as to them, or.that he had distinet notice that

owing to the depreciatory condition the sale could be set aside. There is no

"~ evidence whatever that he did collude and I am not satisfied that he had such
- notice; consequently on thxs point it ‘appears to me that Dayal’s case must fail,

“The next question that arises is, was the sale postponed or were the bidders

_present induced by the conduct of the mortgagees to leave under thie impression ~
- that it was postponed P If this is answered in the affirmative, is the .plaintiff -
affected thereby P The evidgnce in the first of these questions like the other

evidence in the case is absolutely conﬂlctlng. but the following facts, I thlnk,
are established. - . - : : . : .o
"% There no doubt was & oonference between Dayal and La1]1 as to the post-

iponement There is no doubt that Lalji consulted Chandulal once or moro
- than once with reference thereto. There is no doubt that Balkrishna wrote
out exhibit 23 at Chandulal’s dictation. 1 cannot conceive how this Qocument

" was worded as it is by an attorney of {he capacity of Chandulal if the arrange-

ment to b carried out was merely conditional on Dayal signing the terms. -The
use of the word ¢ confirm ’ the postponing the sale for one month, the eXpression

*in the meantime’ all appear to me to point to the terms not havmg been and
not having been intended to be conditional. It is obvious that these terms,

* whether they were exactly repeated to the bidders or not must have affected ths

minds of the biaders. The plaintiff’s witnesses admit that two bidders left, but.

they say they weére called back again.”. This is quite possible, but 1 call 8¢ o -
" yeason te_doubt the evidence of those would-be bidders whom Dayal called who

say they\did leave believing the sale was postponed. I really can’t find these
persons guilty of giving false evidence on this point. Then, again, there is the
most striking fact that the plmntlﬁ' himself left tha'sale, I think I may fairly
say that he was anxicus to buy this property, and, if so, I cannot understand
if the postponement was merely conditicnal and might have come to an end at
‘any time, how he could have left the place and run-the risk of somebody elso

- buying the property. Balkrishna's notein his diary Exhibit b and- the draft

' let‘ccx he wrote on the 8th of October and the Tetter l:e wrote on the 9th 410

() [1896] 1 Ch, 762, (772): Affirmed [1897] A, C., 180, :
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evidence that bidders did leave, ' Balkvishna was subjected to cross-examination
of a very unpleasant character to him, but he gave his answers to my mind fairly *
and directly. If T am asked, therefore, to find that the interlineation in his
diary is a fabrication, I must also hold that the letters Which have baen put -
in were also fabrications containing statements false to his knowledge. . I am -
" not prepared to do this. He had, as I have pointed out, no reasons to be friendly °
.towards Dayal ; but on this point of the case I do not rely solely on Balkrishna

but on the other direct evidence of bidders having left. Chandulal admits that

after the parties came. out of the depit the crowd was appreciably less than -

before they went into the dept.  If I am right in this, therefore, it appears to

me that there were circumstances which pubin question the propriety of the

" sale and which were brought to.the knowledge of the plaintiff, He bought

with that knowledge and therefore he became a party to the transaction which
is impeached (Jenkins v. Jonesth), or in other words the defendants 2 and 3 by

themselves or their agents so conducted themselves with reference to this sale
that would-be bidders at it were induced to leave. The plaintiff had notice “of -

those circumstances, using the word ‘notice > as it is defined in the Transfer of

" Property Act. . He therefore bought at his peml and as the ssle was not a bond
fide auction sale it must be set aside.. + « . ... . . Further, wehave the

fact which I consider proved that Dayal and Balkrishna 1cft the depbtand drove

. off ab once whéther Dayal protested en out¢ or not aﬂamsb the sale going on

" does not. seem to me to affect the question.. "It seems to me- they must have .
stayed on to see the end of the sale if thoy thought the stoppage of it was merely
temporary. If I am right in the view I have taken of the evidence it follows
that the aale was nof carmed to its proper conclusion and must thcrefore be set -

amde - e

The learned Judge found on the evidence that the value of the ﬁ
property in suit was as near as possible Rs, 25,000, and con- -

cluded :—

“QOf course the undervalue, viz. Rs. 20,500, is uot suuh as to be of itself
evidence of frand, but it isa mateual cireumstance to be taken.nto consulem-
tion on thls point.”’ '

“The appeal from that decmon was hnard by: Sir L. J ENKINS;
C.J., and Barty, J,, who on the question as to the postponement

of the sale differed from RusseLL, J., and held that there was no

_ postponement. As to this they said :

. “ The mortgagor’s case i3 that at the break there was an actual postponeméﬁb" '
‘of the sale, that before the parties went into the depdt there was an agreement

for postponement independent of any document that wes in ~ontemplation and

. -

() (1869) 2 Giff,, 99,
D
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thata postponement was announced by the auctmneer. The purchaser and the -

¢

mortgagees on the other hand maintain-that there wasno actual postponement

“or agreement, for & postponement ; that at the mortgagor's instance the breal

was made in the salo in order that there might be a postponement in case ‘the

mortgagor signed certain terms to be embodied in a document; that the -
- mortgagor failed to sign the document and so the sale was resumed ; and that - .-

~ no announcement Was made by the anctioneer. I agree with Mr. Justice Russell

that the mortgagor and his attorney went to the sale determined to raise every. -
possible objection to it ; they were determined it should not be carried out if.
they could help it, and I think itis important to_bear th1s in mind in estlmatmg_

t.he conﬁxctmg evidence and contentions in this case.”

~ After dhcussmo' the evidence at some length the Judgment

: proceeded —

%It may b that mah‘y of those pre’sent ab the éale left when the adjoﬁrinhentv '

to the depdt took place, and even left mnder the impression that an actnal
postponement had taken place ; but as balancing that we have the fact that all

did not leave, and that the auctioneer himself remained and restarted the sale. -~

“The conclusion then to which I have come on a considerabion of all the

oiroumstances is that there was no agreement for postponement and that no
-postponement was announced by the auctxoneer, the mortgagees, or any one
authorised by them to take that step. -

“Nor do I think that in this conneotion ¢ there were cncumstances which put.
in questxon the propriety of the eale and which were brought to the knowledge
of the plaintiff.’  The break in the sale may have induced some people to leave,
butb it was brought about by the mortgagor ; he it was who initiated the nego-

tiations; he thus was responsible for this break, and cannot take advantage in
his own favour and to the prejudice of his opponents. of that which was o
reasonable consequence of it.. If hidders were told to go away, I am confident

this was not done by the auctioneers or any one on their behalf; I think
howéver that the mortgagor’s ‘bawling out as described by Pundlik may have

been taken by bidders as an intimation to those presenﬁ that they might go.

But obviously the mortgagees and their purchaser cannot be affetted by this. -

¢ Nor do I think that there is any ground for holding that the conduct of the 1
mortgagees in relation to the terms they required to be inserted in the letter was

such as to create any equity against them.”

As to the question  whether, the condxtlons of sale were.

depreciatory the judgment after bettmg out condltlon 6 of the
conditions of sale continued :—

“ First then, was this condition depreciatory, in other words, was it 50

restrictive of the ordinary rights of a purchaser as that its natural tendency
would narrow the number of bldders or lecsen the price they would he pxeparel

- topay?

B 1378—2
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3 ¢ con(htlons aver can pre]u«hmally affoct - a sale in Bombay, I oannot
imagine how it can be suggested that this would not.. Not merely does it

- impose'on the purchaser the obligation tv take such tltle as the vendors can’

give a stipulation that may well have created a doubt as the coudmon shows -
that the vendor’s title went back only to the 8th of Apnl 1896 but it goes on'to.
provide that the purchaser shall not raise any question or objection to’ “title.
Tt is difficult to understand how any prudent man could be mduced to buy or.

_even bid under such a condition, for consistently with it he may have to pay the:

amount of his purchase money and - obtain in return that to which there is

-practically’ no tl‘ole But can it be smd that the state of the tltle demanded»

its use P’

After stating the true state of the tltle, and observmg that‘

there was no justification for the mortgagee’s sohcltors approval

of it the learned Chlet Juthce said :—

.« T gm therefore of opnuon that the state of the tltle did not c‘xll for condl-.
tion 6 and that it was unreasonably 1sed «s......oes It has been said that in fact
the condition did not depreciate, that the blddmg was brisk, and that the sum-
realized was in substantial accord with the true value of the property. ..

“ In Dance-v. Goldingham (1) there are the following pertinent. rema.rks by

. James, Y. J.: ¢ Then it is said that this condition has not, in effact, depreclated

the sale, because it is shown that the full value has been given for the property.
Upon that point there is a large amount of contradictory . evidence, some
witnesses saying that more would have been given, and others gaying that more
would not have been given, and that the. full price was obtained:  Thab is
precisely the things which the Court cannot enquire into.” So Rere we cannot
inguire whether the 6th' condition has in fact had a deprecmtory eﬁ'ect 1t had
a depreciatory tendency and that is enough.

"« This brings me to the i inquiry whether the purchaser in thls case o had such
notice as would deprive him- of the plotectxon provided by the terms: of the

" mortgage deed and the 69th section.” The purchaser maintains that he had no ‘~_;_

notice of-irregularity, but it is clear that éven-if for the sake of argument it be
supposed that he was not present when the conditions were read out, or was-.

. unaware of their eontents when he was bidding, yet he signed the condltmns -

and must’ be taken to have been aware of theu' contents.

" 8till though he had knowledge of the 6th condition it would not necessanly

- follow that he knew it was depreciatory : he might have thought, if he thonght -

ab all on the point that it was necessitated by the state of the title, which he. -
had not then seen, though, if he had reflected on the matter at all it must have ‘
struck him that a title to which the condition was approprxate must have been -
of the weakest descmpt]on, seeing that it not merely limited the title, to thab .
of the mortgageos, but even on that forbade all questions and objections, &nd :

"W (1873) L.R. 8Ch.9024t p. 910: 42 L J, Chi 777 (779). -
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»thezeby on the fa,ce of the condxhons Imposed a3 lestrwtlon thch could hardly
-under any circumstances be justifiable,

% Agsuming for the sake of argument that no pxotest by Dayal at the ‘auction ‘
" eame to_ the- knowledge of Chabildas at the time of the auction, still can He -
claira -that prior to the sale nd” kiowledge .came to him of the depreciatory

condition? The sale to him, that is the conveyance, was on the 20th of Octos

ber, and before that Tyabji Dayabhai & Uo. had been engaged as his attorneys

in the matter. Chabildas’s evidonee on this poin is, ¢Tyabji Dayabhai- & Co. -

acted for me and the mortgagee. I told them to act for me as they know all -

about this ease and the title. - I 'don’t know when I told him that. -
say a fow days after the sale'to me.’

e Wha.t then - is the legal consequqnce of Chablldas havmg em’ployed
Messrs Tyabji Dayabhai & Co. under these circumstances and for this reason P

Now it is the rule that where a man employs another to act ds his agent the -

knowledge of his agent derived in the transaction must be imputed to him as

though it-were his own knowledge. This is not founded on technicality but on -
substantial justice for as was said by Lord Hatherley in Rolland v. Hart (), -

¢ Mankind would not be safe if it were held that, under such circumstances, a
man has not notice of that which his agent has actual notice of.’ - -

“«Thig prinéiple .has recently besn applied by the Privy- Councxl in Molwn
Bibee v. Dharmodas Ghose @. - There one Kedarnath Dutt acted ‘as attorney
both for the mortgagor and the mortgagee. In the course of the transaction
it eame to his knowledge that the mortgagor was a minor and in reference to the
cireumstances of that case their Liordships said ¢ He stood in the-place of the

" defendant for the purposes of the mortgage and his acts and kn0wledge were
the acts and knowledfre of his principal.’

“In Fuller v. Benett (3> it was said ¢ The general’ propomtxons—ﬁrst that

notice to the solicitor is notice to the client, secondly that where a purchaser
employs the same solioitor as the vendor he is affected with notice of- whatever

that golicitor had netice in his capacity of solieitor for either vendor or”

purchaser in the transaction in.which he is so employed ; and. thirdly that the
notice to the solicitor which alone will bind the client must be notice in that
transaction in which the client employs him—have not as general propositions
been disputed at'the bar” Tt is not necessary howaver in the eneumstances of
this case to go as far as is here ¢ laid down. :

“Mr, Chandulal of Messrs. Tyabji Dayabhai & ‘Co. says, ¢1 actinig for the

mortgagees approved the conditions, "At that time these title-deeds were in our
possession as general attorneys for the mortgagees. I eursorily referred to these
deeds when I approved the econditions. By cursorily I mean not very strictly.’

Later he says—‘I don’t remember what I thought about the title when, 1
examined lt. When 1 appwved the conditions of sale I dxd not recollect what
’ (1) (1871) L. R. 6 Ch. 678 (682). » (@) (1902) I R. 301 A, 114 80 Ca,lc.

@ (1843) 2 Hare 894 at p. 402 - 639,
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I had thought of the tltlc when 1 exammed it. _When I approved the cond1- <
tions, I superficially considered the title. -I did mot think whether the title .
was good or marketable when I approved the conditions.- When I'approved the’
conditions, I don’t remember what I did, I did not consider,_whetl'ler the
mortgagee had a good or marketabls title or no title at all. I don't' remember’
if I thought or cared whether: he had a title or note I did mot. T did not -

_ recollect then what I had found out in 1896, When I approved- the conditions -

T must have looked at the title-deeds at the back of them. I must have looked
at the back of them then, but I don’t remember doing so. 1 don’t remem'ber‘,

. if I found anythmg on the back of the deeds to make me look into them. " If I
had looked into the title then I would have charged for it.” ' '

- “From thiswe find that- Chandulal knew in this particular - transactxon that

 the title-deeds in his possession went back to 1810 which from the cursory

. examination he made and the absence of any recollection of what he thought’

of the title when he examined it shows that the trifling defects on which he has

» subsequenﬂy velied as a. ]ustlﬁcatlon at that time in no way influenced his

Judgment so that he could not even by honest mistake have been under the
impression that the 6th condition was required by the state of the title, . He

~ moreover had distinet knowledge of the mortgagov’s protests at the commence- *

ment of the austion. His knowledge therefore of the title was such as clearly
to involve the consequences that the 6th condition was deprecmtory, a.nd itsuse
88 a bréach of the duby owed to the mortgagor, for as he himself has admltted,
as an owner he would not have sold the property with that condltlon. s

;. “Now: Tet us tmn 'back to the reasons which induced Chabildas to employ o
Chandulal’s firm: it was because they knew ali about the case and the title.
<1 told them to act for me as they knew all about this case and the title ~If

‘then this knowledge was the motive for the employment it (in my opinion) -
follows of nécessity that the knowled ge of Chandulal must be imputed o Cha-
bildas just exactly as if he himself had possessed it, for in the words of the

" any Council Chandulal stood in the place of Chabildas for the ° purposes of the” -

“sale.  Butif Chabildas had possessed Chandulal's knowledge he would have

known that the mortgagees were selling under conditions which were a breach -

~ of their duty to the mortgagor and so when the transfer Was made to him on

20th October have bought with notice of that breach of duty. -

“In my opinion, therefore, Chabildas is pmtected Teither by the mortga.cve-'
deed nor by section 69 of the Transfer of Property Act; and is in no better a -

,posmon tha.n the mortgagees to resxsb the mortgagor’s clalm to redeem the_:‘

property.” . S
 After ﬁndm(r that there was no acqmescence by the mortdagor

fwhmh precluded him from now insisting on his obJectlon to the~
'sale, the learned Chief Justice concluded s . = -

~ « The only questxon is as to the form of decree a.ud thls arises ont of the

faot that the suit is one to set aside the sale wglthout a prayer of redemption,

-
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.

All the cases I have been a.ble to ﬁnd include a prayer for redemptlon and in -

© Faulkner v. The Equztable .Reverswnary Interest Society M, the V, C.
cvidently assumed that was the proper relief, for he there says ¢ what relief
would they seek ? -They would say that they were entitled to recover the
property upon paying the mortgage money.’ ' .

«

* - «This is not 4 mere matter of foxm as against tho mortgagees the pmchaser
has a good-title ; it is only as against the morfgagor that he fails. But before
- .the mortgagor can recover the property he must redeem, and if by some]means
ho-loses his right to redeem.then there is no one who can effectually disturb the
Purchaser’s title, At the same time section 42 of the Specific Relief Act placos
an obstacle in the way of a mere declaration, The best way out of the - diffieulty
perbaps will be to transfer the redemption suit to this Bench and pass one decree
in both suits after Mr. Chabildas has been made a party to it. But this order can
" only be made in the other suit after hearing any objection that may be urg ed.”"-.

_* The othew suit mentioned above was one instituted on 24th
- September 1901 by Dayal Mowji against the mortgagees and
Chabildas Lallubhai to rédeem the .mortgage dated 8th April
1896; or in the alternative in case the sale the subject of the first
" “suit, was upheld to redeem the remaining properties and recover

damages. This suit was accordingly transferred to the appellate

Bench which heard the suit setting aside the sale to Chabildas

~ Lallubhai ; and it was agreed that the whole of the evidence in

- that suit should be evidence in the transferred suit. Judgment
-was delivered in it on 15th April 1904 ; and on 25th June- 1904

“a final decree was made in both sults setting as1de the sale and
for the redemptlon of the mortgage. '

On this appeal, = .

. 8ir Robert Finlay y, K. C., and C. W Amt/won for the appellanb
contended that the appellate Court was wrong in deciding that
neither the provisions of the mortgage-deed nor section 69 of the
Transfer of Property Act (IV of 1882) protected a person who
purchased with notice of depreciatory conditions of sale. Refer-
ence was made to section 3 (as to “notice”) of the Transfer of
Property Act, and section 229 of the Contract Act (IX of 1872);
- .and the oral evidence was referred to to show that the appellant, .
the purchaser, had no notice of the depreciatory conditions;
that no protest had been made with reference to condition 6;
and that the mortgagor respondent's own w1tness, Ba,lknshna,.

(1) (1858)-28 Ls Jo Ch 132 at . 140 4 Drew. 352 (356)
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mdmltted that that condltlon did not deter bidders: And the:
evidence was also. referred to to show that that condition was a ...
usual condition in sales in Bomhay when a mortgagee sold under
the power of sale in a mortgage; and that the present mortga- "
egees had themselves sold a property under the same conditions, '
The decision of the appellate Court was also wrong ns regarded.
the doctrine of constructive notice as- affecting the appellant, -

_ The knowledge of Chandulal of the firm of the mortgagees ’

solicitors as to the mortgagor’s title was not obtained in the.-
course of the business transacted by. him for the appellant, .

~ When he was agent for the .appellant the. contract of purchase

had been signed and the deposit money paid by the appellant :
besides he was not employed at all by the appellant to investi-
gate the title. Reference was made to Wyllie v, Pollen ®, 1t
‘was further contended on the evidence that the view taken by
the appellate Court as to there being no postponement of the
sale was correct, and that the first Court was in errorin deciding -
the suiﬁ on a contrary. view of the evidence as to what- happened
at the auction sale: and it was submitted that under the.
circumstances the sale to the appellant was valid and should be -
upheld, and the appeal consequently allowed. '

Coken, K. €., and DeGruyther for the mortgagor respondent )
while contending that the auction sale was. invalid for -the -
reasons given by the appellate Court, relied chiefly on -the
decision of Mr, Justice Russell as to the postponement of the -
sale and the conduct of the mortcrarrees which he held vitiated it.
The ev1dence showed that there ‘was a prior arrangement by ‘the .
mmtrrafrees which they failed to carry out when the terms were
written out at the wood depdt ; and conclusively established that -

‘the appellant had notice of the deprecmtory character of the -
condltlons, and that the purchase was therefore made at hlS rlsk
He was not protected by the mortgage-deed nor by scction 69 -

~of the Transfer of Property Act, and he acquired no valid title

at the sale. Reference was made: to . Dance v. Goldmgﬁam @;

‘Fal]mer V L’qmtaﬁle Reverszonary Soczety @ ; and Bazley V.

W(1863)32 L. 3. Ch. 782, ®.(1873) L. B, 8 Ch. 902 abp. 910:
@ (1858) 4. Drow. 852 (356) : 28 L, J. -, 42 L.J, Ch, 777 (779).
Chn 182 (140), . . O
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;B&m'gg.. , .'_].‘he’E»nglish décisions were the proper guide Whére'
- an English Act was concerned, and on this point the Transfer.
of Property Act was based on the English Conveyancing Act, -

b

18817 It was only applicable to the three Presidency Towns.
" Ganesk Bakhsh v. Harihar BaMs]z @ and dgra Bank, Limited v. ™

Barry ® were referred to: and on the point that possession

was_notice of such title as the person in possession had, and
any one who purchases the property of which such person is -
“in -possession did so at his own risk, reference was made to
Sharfudin v. Govind ® 3 Bkikki Rai v. Udit Narain Singh ® and

-section 50 of the Reglqtmtlon Act (III of 1877).

 Cowell for the mortgagee respondents, with reference to the

decree of the High Court granting redemption, asked for costs
‘from tl‘e mortgagor respondent in case of the appeal being
allowed

_ 8ir R. leay, K 0., rephed

- 1907, July. 92nd.—The _]udgment of their I.ordshlps was
dehvered by ‘

SIR ARTHUR WILSON :—This is an appeal from a judgment’
‘and decree, dated the 25th June 1904, of the High Court of
" Bombay sitting on appeal from a judgment and decree passed,
~on the. 26th February 1903, by Rassell, J,, id exercise of the

ordinary original civil jurisdiction of the same Court.

“Most of the facts now material to the case are not d1sputed
On the 8th April 1896 the first respondent (hereinafter called
- the mortgagor) executed a mortgage of certain properties, includ-
.ing premises in Cawasjee Patell Tauk Road in the City of

Bombay, which are the subJect 6f this suit and appeal, in favour -

of the other respondents (hereinafter called the morto'agees) to
secure an advance of Rs. 30,000 and interest.

 The mortgage was of the English type and contained a power

of sale in an ordinary form, A proviso followed that—¢ Upon

“any sale purporting to be ma,de in pursuance of the aforesaid

a [1894,]1 Ch 25 - . @ (1908) L.R. 81 L A.116; (121)
(® (1874) L. R. 7 H. L. 135. - 26 AlL 299 (310). .
) (1902) 27 Bom. 452, _(® (1903) 25 AlL, 366.
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power .+ the purchaser oo shall not be bound to séo of mqmro

‘whether any such- default has been made ... . or otherw1se s

to the" necessity or expediency of such sale or that the sale i is.
otherwise improper or irregular. And noththstandmg any

- such irregularity such sale shall as far as regards the safety -

and protection of the purchaser .. +be deemed to be within
the “aforesaid power....and be valid and effectual accordmnrly,

~ and the remedy of the morbdawor . . .shall be in damages -

only.”—This last proviso is in substance an echo of sectlon 69 ’

* of the Transfer of Property Act, 1882.-

On the 8bh October 1900 the mortgagees, purportlng to act

~under the power of sale in the mortgage, caused the property in’

guestion- to be put up for sale. by auction, and it was knocked .-

~ down to the appellant. On the. same day.he signed a written @
- contact to purchase; and on the 20th October 1900 the'

mortgagees exccuted a conveyance to the purchasel

“The mortcragox had remained-in possessmn of the premlses, :
and on the 26th Augush 1901 the purchaser mstltuted the -,
present suit in the High Court. The claimi was for possession
of the premises in question and for other connected relief. - The -
original defendant was the mortgagor alone, on whose apphca,-
tion the mortgagees were subsequently added as defendants.

“Another suit was brought by the mortora,cror acrmnsb the .
mortgagees, in which he claimed to redeem the property 1nv"

‘question and to recover damages. This suit was brought up’

with the necessary amendments, before the Court of Appeal, so'
that it might be dealt with in one decree together with the ;
principal. suit. - This was done, and it is necessary to mention

. the circumstance only in order to appreciate the decree of the -

Court of Appeal. For the purposes of the plesent appeal the -

~ matter is not material, -

It is unnecessry to examine the further pleadings or the issues;_«.
settled. " It is enough to say that the case came on for hearing *

before Russell, J., and that at the trial what had to be deter-f

mined, stated broadly, was whether the sale was ‘such, under- 1ta ’
circumstances, as to give a good title to the purchaser as against

. the mortgagor. Russell, J., held that it did not, for reasans that .
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; lel shorﬁly be- exammed The Appeal Courb came to the same 1007

—

conclu‘uon, ‘but - for dxffcrent reasons, whxch will also be ° Cmasrzvas

‘considered. . . : R , Leiivmiar
' In the earller stages of this lthgatmn many points were raised ﬁﬁ;ﬁ‘. '

'relatmor to the circumstances of the sale, but these have now all

been eliminated except two. The remaining two are those
which’ formed the bas1s of demsxon in the two Courts below
1e>pect1vely. ‘ ' ’

" Of these pomts the one that nafurally'coines first in order is P
this :—The 6th of the conditions of sale said that, “The.
purchaser shall accept such title as the vendors can give, and
shall not require the vendors to enter into any other cove-
nant except a covenant that they have not incumbered, and .
shall not raise any question or objection to the title, and shall be
held bound to accept such title as the vendors possess.” Both

- the Courts in India held this to be a depreciatory condition,
wholly unwarranted by the actual state of the title. So far
-they are agreed, Russell, J,, however, held that thére was
nothing in the facts to affect the purchaser with notice. or
knowledge of the depreciatory character of the condition. The
Court of Appeal, on the other hand, held that the purchaser was -
affected with constructive notice of the true state of the title,
by reason of the fact that, some days after the contract of sale
was completed, the purchaser instructed the mortgagees’ solicitor
to act for him in the preparation of the deed of convéyance, and
that that solicitor knew enough of the real title to_ show that
‘the condition in questlon was unjustifiable,

When the contract of sale was- signed the transa_ctf_bn was
completed so far as it rested in contract, and the rights and
liabilities of the parties arising out of that contract were ascer-
tained and were enforceable. Down to that point {the attorney

- was not acting fof the purchaser. The only thing in which he’

" did so act was the subsequent preparation of the conveyance.
The view of the Court of Appeal imputes to a principal the

" knowledge of an agent, not acquired in the matter for which he
was agent, and uses it to upset-a transaction of a date before
the agency commenced. Tgxis is an,'e_xtension of the do,cb'rin'e of

51878—3
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, constructwe notlce in- Whlch thelr Lords}ups cannot eoneur.-

They therefore think the judgment and decree under appeal ‘
cannot be supported on the grounds reljed upon by the Court of
Appeal .

The only pomt that. refmains - to be considered is that whlch :
formed the ground of Russell, Js judgment. To appreciate the -
point it is necessary to refer briefly to what occurred on the day -
of sale. The sale was announced for.4-30 o’clock, and it seems’
to- have actually - commerced soon after 5. The b1ddmor was a

- first pretty brisk, and reached the sun of Rs 20,500, Whlch was
© bid by the purchaser, the now appellant

. At this point the sale was in fact stopped, and the’ partles .
concerned retired to an adjoining wood-shed, where. they spent

~ about half an hour endeavouring to agree to writtén terms of

settlement. The endeavour failed, and then the auctioneer by -
the instructions of the mortgagees’ solicitor, purported to resume
the sale. - The purehasers previous bid of Rs. 20,500 was called
out several times; and no competltor appearing the property was’

“knocked down to hun at that pmce. _This is said..to- have -

happened at 6-10,

It was contended that the. sellers who unquestwnably c;topped B
the sale, did 50 under such circumstances ds naturally to lead -
bidders to suppose that the sale was over at least for that
occasion, and to go away from the place of auction. ' It was said

© that the bidders did go away .when the sale w ras stopped ; and .

that the purchaser, who was present, and who saw and heard
what passed, was aﬁ'ected with notice of the 1mpropr1ety of " the
alleged sale,. The case thus 1nd1cated Was;" it estabhshed‘
sufﬁcxent to invalidate the sale. : - o

-The questlons thus raised were questlons of facb Thé

. evidence was both voluminous “and conflicting. -Russell, J., who -

saw. and heard the- Wltnesses, examined tHat evidence in his
Judﬂment with  great care,.and has indicated in more 'than one
passage of that judgment his éstimate of - the comparative

* -credibility of witnesses, .The case is peculiarly one in which their

Lordships would be reluctant to rejéct the finding - of the learned

Judge who tried the case, provided: that there was sufficient
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',éwdence to supporb his ﬁndmg Thelr Lordshlps think thero 1907,
was ample evidence to support-the ﬁndmo' of the learned: Judge ‘CHABITDAY -
“and that his conclusion from that finding is correct. That 'LALLngf’.I
._ﬁndmg and that ‘conclusion are thus stated =< The defendants ’gﬁ;‘;' .
‘two and three (the 1n0rtgagees) by themselves or their agents so
’ conducted ‘themselves with reference to thls sale that would-be-
- bldders at it were induced toleave. . The plaintiff (the purchaser) :
~had notice of those circumstances, using the word notice as it is -
- defined in the Transfer of Property -Act. He therefore bought at .
- his peril, and as the sale was nob a bond ﬁa’e zmctlon sale 1(: musﬁ
be set as1de SRR S
.~ For the foregoing reasons thexr Lords}ups Wlll humbly advise
“His Majesty that the appeal should-be dismissed,: The appellant
wﬂl pay the costs- of 'the first respondenb and the mortgagees
will bear thelr own coste. ’

N . : < “

: : . o v ~Appeal dtsmzssed.
Sohc1tors for the appellant T 1} Wzlson & Oo.+ 3
- Solicitors for the respondent Dayal MOWJI ¢ Payne & Laite 7 )

Sohcltors for the mortgaoees respondents Asﬁuref Moms,f
C’Msp&co. A : o

IR A v.f W,

. “ORIGINAL, 01viL

quore Sw Lawrence Jenlcms, KC.L E’ O'Iuef Justwe, anal '
L - Mr. J',wtwe Bmman ,- L

: TRIKU’\IDAS QAMODHAR AND orHERS (Pmmxm) o HARIDAS Mlgg;h ;
© MORARJI 4xp ormens (DEFENDANTS)* S cibedhd

~Oonstmctzon qf wzll—Umermmtiy—-—Beguest for purposes of popular usqfulness
- : s - or for purposes of ohamty. ' :
, By her wﬂl N. aﬂe: makmg vanous beqnests bequeathed the remdne of her
estate as follows : — N . .
“Asto whatever 1mmovenble (and) moveable (property) and property in cash
belonging to me may be in'excess or may remain over as surplus after a disposi-,
tion shall. have been made in- accordance with what is st'\ted in the clanges

*Ouginal Sult No. 113 of 1906 Appeal No 1461
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