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1907 if sanctioned. - Thereis no other part:of the.definition “of
Buacapar  ‘“unlawful ”: which: could possibly cover this 'case A “similar’
Niaovaw.,  result was arrived-at by Sir Charles Sargent:in the case of
" The. .Bank of Bengal v. V. yabhoy. Ganyﬂ.(l) '

For these reasons:I hold that ‘the only eﬁ'ect on the mortgage
is that the prineipal mortgage-debt must be taken to beé Rs. 2,500
ishus 443-18-9 = Rs. 2,056-2-3 and interest allowed - on- thab
‘sum only ‘The lowel appellate Court has wrongly declded the
matter on a prehmmary pomt ;

. For these reasons 'I agree thh the - order proposed by the
learned Acting Chxef Justlce... co

Decree m;ersed and case sent back.
<GBy Rt
_(» (1891) 16 Bom. 618.

RPN

?APPELLATﬁ | CI”V'IL_.

Bej‘ore M. Justwe C’handavwrkar and Mr. Justwe .H'eaton.

©o 1907, “HARI 'NARAYAN JOG (ORIGINAL PLAI!STIFF), APPELLANT, o VITAI
C July 80. . xom N&RU PASALE AND o'mmzs (omemu. Dmrmmms), RES?ONDENTS*

‘ Hmdu law—Mztalshara—-ll/[ayukha—~:$’uccesswn——C’a-wzdows mterest hé:‘i
properly” of. their deceased Ausband—Right of assigning. Rer. sﬁa're—-Pariz-\
twaz——.A.lzenatwn of ker share—Valid during Jer. lfﬁv-tzme—Surmvorstp

) "It is'the right of each of the” co-w1dows to enjoy her doceased hquaml’
-property by partltlon inter se, both under the Mitakshara and the Mayukha:
_ She ean, therefore, assign her share to anycne she ehooses; ‘and “if she has"
- aheady obtained her share by partition, she can alienate that share: “But in -
. either case the assignment or -alienation cannot take. effect or have' vahdlty
'_beyond her life-time. It ‘is good as long as she lives : ‘and, on her death, her-
- interest in'the property ceages and the share goes to the survmng o w1dow or
' yeo~wxdowsasthe ease may be ’ : Coo e

. SECOND appeal from the declsxon of G French, Assistant:
e Judge of Sa,tara, confirming the decree paesed by S N Sabhaye
~Subordinate J udore at tha.. -

# Second Appeal No. 40 of 1905.
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Sult to recover possession of certain land,- 07

One Na,ru Paslu ‘died in 1896.- He had two Wwes V{tal 'vI{A'-'mf.:f ‘
(defendant No.'2) and Kashi (defendant No, 1). He had by the " vimar.:
former, one daughter who was married. By the latter he had.
two dauorhters, one of whom. was. marrxed and, the other was .
nob marned

- At Naru s death his two widows succeeded to his’ property
_5-On’ the 3rd -July 1901 - Vitai (defendant No. 2) sold. her'
‘interest in_ Nara’s property to the plammﬁ' and.: placed him in
]omt possessmn. . o

"On the 21st January 1905 the plalntlﬁ' brought thls sult for :
parbltlon and possession of a mmety ‘of the property. o

“The: Subordmate Judge held that the plaintiff was not.
entlbled to any reliéf, as the sale to him by Vitai was not for.‘
necessxty or for ‘a valid purpose. He remarked as follows —_—

Lok It is urged for the .,defence ‘that plaintiff cught to have shown the legal g

" nécossity for the transaction which is apparently shown to be contracted to affeot
her interest and the interest of him after her. A Hindu widow is indeed i

. co-parcener but is unlike other co-parceners, e.yg., brothers after their father’s -
c}eath ‘There are legal limitations upon the estato that a widow takes which
do not find place iri the.cage of other co-parceners. It is, I think, on the ground
“of these limitations that a person dealing with her has fo. show the circum-
', stances under which he entered into the dealings he’ seeks to enforce. The case
of twoor more widows is- ‘still more complicated as their posmon is peculiars
They are joint tenants with right of  survivorship and no alienation by one -
- widow can have any validity against the rights-of the others’ without their
consent or on cstablished necessity arising under circumstances which rondered
1!; impossible to seck for consent. (Vide Mayne's Hindu Law, 5th Edition,
_para, 510). The Bengal law under Dayabhaga must be distinguished from the
Mitakshara law prewxhng in ‘this presxdency, and in the case noted at the end
of the paragraph referred to above this distinetion is clearly stated (L. L. R
9 Cal. pp. 580, 585, Y'ull Bench Ruling in Jnanokinath Mukhopadiya v. Mathu- )
ranath M ukﬂopadhya) The principle of law enunciated in the leading case of
* Bhugwandeen Doobey v. Myna Baee (11 M. L. A. 487) is relied upon in the Full
“Bench ruling as the dlstmgmshmg feature betweon the two schools of law.
" The case in I, In R. 11 Mad. 304 is to the same effect (vide p. 306), Ttis
 further to be noted that at a partition in a Hindu family the marriages of

- unmarried daughters in the undmded family are a factor for consideration
in the allotment of sharcs (mde Mayne's Hindu. Law, para. 441, 6th
L‘dltlon) »
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On appeal the Assustant Judge conﬁrmed the decree. Hls
grounds were as follows : = '

Itis admxtted that defeudant 1 did not give her consent, ‘But that comtent;~

. was clearly necessary. - Mayne’s Hmdu Law, section 554, 6th Edition says:.

On the principle of joint tenancy with survworshlp, no alienation by one widow,

. evén though she is manager at the time, can have any validity against the
- rights of the others without their consent, or an established necessity arising.

under circumstances which rendered it impossible to seek for consent, "It is

“true that the paragraph goes ‘on, as follows :—

© Tt has however been held that & widow can. alienate her Zy"e 'mterest as'-

. against her co-widows, - » S R

- But in the first place I am not sure - that this isthe sétt}ed lé.'w in ‘theif_'

. Bombay Presidency, the decision quoted by Mayne being a Oalcutta one and,.
: éecondly, it appears, the necessity for the alienation must first be proved before -
.the widow can alienate. oven her life-interest. For Miyne again in ,
" section 637 says: The purposas “which authorise 4 Hindu widow to mortgage

or sell hor property are summed up by the Judieial Committee in the words

already quoted (section 625). And section 625 runs (about the middle) :— It -
~ is admitt>d, on all hands, if there be collateral heirs of the husband, the WldOW o

cannot of her own will alienate the property except for special purposes”: Furthex
on, the special puiposes are said to ba religious or charitable pmposeq “and ‘it g
is observed that to support an alienation for worldly purposes, neeessity must K
be shown. -- It should be noted that the Judiciat Comm'ttee says * if there be -
collateral heirs,” “Inthe présent case-defendant 2 admits {exhibit 20) that she -
hag'a daughter, and defendant 1 has two daughters living., And there is also
the co-widow. - A fortiori, therefore, the aboye remarks apply to the present -

case. No necessi ity has been proved.

B " The plaintiff appealed to the Hwh Court
’ K. H. Kelkar for the appellant. T
~ D. A. Khare for the respondents.

o CHANDAVARhAR J.:—Both the ‘lower Oourts have held that
“where a Hindu in this Presidency dies, leaving him surviving
-two “or more widows as heirs, none of them has the right to -
ahenate her life-interest in the property- Wlthoub some necessity
Justxfymg the alienation or without the consent of her co-widow
or co—wxdows as the case may be. . And in support of that view
tbcy rely upon certain passages in Mr. Mayne s Hindu Law and
“Usage, . Slxth Edltlon, secbxon 5H4, p (33 The passage runs as.
follows i— S
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,fahena.bmn by one widow, even though she is the manager &t the

time, can -have any .validity against the rights of the: others
-without their consent, or an es:ablished necessity arising: under .
'ﬂ‘clrcumstances which rendered it nnpossxble to seek for consent.” .

- This means that such an alienation cannot bind the initerest or

'right of the.other widow ‘or widows —it does niot mean that it-
- cannob bind the interest of the widow alienating. * Mv,” Mayne,-
“in" support of the proposition above quoted, cites the ruling of
“the Privy Council in 8ré Gajapali Radkamani-Garu- v, Makaran
- 8re Pu.sapatz Alakarajeswam by W‘xere their Lordships do not lay
“down the law so broadly as the lower Courts in their respective
- judgments in the present case seemto. think, What their Lord- -
ships observe is that'a- mortgage by one co-widow ‘cannot be-

“binding upon the’ Jomt estate which had descended from their
“deceased husband so as fo afféct the' interest of the 8urviying -
“widow. *2

< Mr, Ma.yne goes on to S8y t—

© " «Tt has, however, been held that™a widow can alienate. her
T-hfe-mterest as _awamst her co-widows, just as she can against the .
" reversioners, . . . without prsjudice to. their rights of survivor.
- sbip;”. and in support of that.he cites Janoki Nath v. Mothura-
nath. @ ' :
" But both the Lower Courts in the present - case reject the'
_authority of that decision on the ground that it is the law under -
the Dayabhaga in Bengal and has no’ application to this Presi-
* dency. That view, however, gives the go-by to the rights which,
.,und'er' the ‘Mitakshara and the- Vya.vahara Mayukha, the two
_paramount authorities in this Presidency, accrue to the widows
of a deceased Hindu succeeding as joint heirs to his property,
" The’ right of each of such widows to enjoy the property by
- partition infer se is admitted in dlstmcb terms, both in the
_ Mitakshara and the Mayukha. The passagé bearing on the
pomt in the former -which, as pointed out by Stokes in his Hindu

- Law Books (page 52), i is"omitted by Colebrooke in his translatlon' .

.of the Mitakshara. (page 428 placsm 5 a.nd 6 of Stokes’ Hmdu
- (1892)LR191A184 o ( (1883) 0 Cal. 580, ~ -*

# These words are not in 1tahcs 1n the original Judgment from which the passage .

h quoted. [EBL]}
B 1168—7 :

4568
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’ La.w Books), is translated in' a foot- note gwen at page 53 by'

Stokes in-his Hindu Law. as follows:—~

% The singular number “wife’ swmﬁes the kind ;" henee, -if.
there are several wives belonging to the same or different castes,”

- (they) divide the property according to the' shares. prescrlbed tof

them, and take it.”
.To the same eﬁ'ecb is the Vya.vaham Mayukha 1— .

-~ This esbablmhea ‘our argument [the wife, if fa,lthful &,c,;

" para. 2nd] thata la.Wi'ully married wife, restramed [m her;
- conduct] takes the wealth. But if there be more than one, they,

will divide it, and take shales” [Sbokes Hindu Law Books,\

g page 86, placituin 9.]

" And followmo' that, Amould and Couch, JJ “have held m

‘Ramia v. Bhagi © that © where a Hindu dies intestate’ leavmcr
‘1o “issue ‘and several widows, the wxdows succeed equally and'

are’ entitled to equal shares in his-estate.” No doubb that wasa"
case on the Orlgmal Side of this Court, but the learned Judges .

“in" support of their decision rely on a decision of the- then’ Chlef
Justice of the Court in In.the Goods of Chapa Juddoo based on ‘the’

answets obtained by him from the Shastrees of the Sadar Adalat

‘at Poona to the effect that, « if there be more than one 'widov‘_r,f
_each of them is entitled to an equal share of the property.” " And

in M ussammat Syndar v. Mussammat® Parbats @, their Lordshlps

" of the Judicial Committee of the Privy: Counm}.deahng with
. tho right cf each of two Hindu widows, holding an estate jointly,

to claim partition from he other, observe: “ It is i_m’p'ossi\blé to

hold that a joint estate is not also partible,” =~ - v

. The rwht of each of such widows to partltlon belng estab-

‘llshed it'is a necessary corollary from that that she can assign

it to any one she chooses. So also, if she has herself obtained
her . share by partition, she  can alienate that share. In either

- case, the assignment or alienation cannot take: effect or have
validity beyond her own life-time. On her death her mterest'.‘
_in the -property ceases and the share goes to the surviving co-

widow or co-widows; as the case may be.. [Macnaghten’s Hindu:

" Law, Vol. I, 1928 20 21 3rd Edn] But 1b is good 80 lontr as. she g

hves. SR : ‘- zf

 (1862).1 Bom, HL. GRS ® (1380 L. R. 16 i;.'A". 186 at 1},"194; t
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Thls conclusmn of Hmdu Law is in - accordance thh the
_'decxslon of ‘the Madras High Court in Ariyaputri v. Alamelu O,

“the limited purpose of securing to each widow a distributive

‘enjoyment of the benefit of joint property,” yet that “is . not

inconsistent  with her right of separate beneficial. enjoymenb

.during her life bemcr bound by her own voluntary . act or. by a

Court sale in execution of a decree against her.’ ’

- The Subordmate Judge, who decided the suit in this second. v

appeal before us, relies upon that decision as supporting the

view that Hindu co-widows being joint tenants with’ nght of .

survxvorshlp, “no alienation by one widow can have any
“validity against the right of the others without their consent or
-an established necessity arising under clrcumstances which
“rendered it 1mposs1ble to seek for consent.”: . That’ undoubtedly

is the law, but that is not the present case. The plaintiff who-
“elaims - partition under. an- assignment from defendant No. 2 of
the rwht to a share by partition from her co-widow, defendant

No. 1,is not seeking to affect in any way the rights of defendant
No. L. It his assignor has a right to' a share during her life-
time, he is enbitﬂed to claim it by partition and to hold it during
her life-time.” Therc is no [question in that of the asmgnment or
;allenatxoll aﬁ'ectmor the rlorhts of the other WldOW

To such a partltlon in the present case 1b is. obJected by the’

Tower - Courbs, on  the a,naloo*y ‘of a partition among the co-

~parceners in- an undivided Hindu family, that both the widows:

here have unmarried daughter. S) “and that, if the alienation of her
“iuterest by defendant No, 2 in favour of the plaintiff is held
-valid, -ib must prejudice those daughters in respect: of their
marriages, the expenses of which are a charge on the estate

inherited from their husband by both.the widows. - But the fact

that there are: unmarmed da,uuhters in a. _]omb Hindu- famlly,

: oo a) (1888)'}1 Mag. 304 atp 306,
 p1378—1

365
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| Hazr.
_ where it was held that, though more: ‘widows than’ one mhentmg R
their husband’s property “take together as-a class’ and “ parti: -
“tion .is permxbted between them, not as in the case of male,

co-parceners for the purpose of converting: a- joint ‘estate into
two' or ‘more separate estates, to be held in severalty, but for

© VinarL
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~‘Whose ma,rrlage expenses have. to be. prov1ded for outof . 1ts_:§
property, has never been held-to deprive any of its co-parcener:

. partition, though that may be a reason for upholding- the aliena-:

. THE INDIAN LAW REPORTS, [voL'r-?xxxﬁ

of the right of alienating ‘his own-share or of deémanding’;

tion or allowing the partition sub]ect to those expenses. . In the'_'
present- case it will be for the Court, if necessary,to demde :
upon the evidence and circumstances of the case, after takmrr
into consideration the pleas of the respective parties, whether. the;;

paxtlblon claimed by the plaintiff should be allowed subject to-

- any conditions warranted by Hindu Law.

As the lower appellate Court has dismissed the suit practlca.ll‘y .
upon a preliminary ground, viz., that the suit’ for. parmzon‘

“* cannot- lie, we must-reverse the decree and remand the. appeal
- for dlsposa.l accordmv to law. Costs to abide the result.

1907. -

.Februar_y G,

7, 8.

- July 22. . '_

. . Decree reversed. Case remanded.

. RRS
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" [On appeal from tke ngh Court’ of J uduature at Bombay ]

CHABILDAS LALLUBHAI (PLAINTIFF) . DAYAL MOWJI
AXD Omms (DEFENDANTS) o :

' Vendor and Purclmser—Auclzon sale under power of sale zn a mortgage—
Condition of sale deprecmtm 'y’ of morigagor’s title—Solicitor of mortgagee
acting for purchaser in prepamt'zon of deed of conveyance-—Gonstructwe ;
- notice—Conduct of mortgagees at sale inducing biddersto leave— Enowlédge
of _pu'rclmser of such circumstances—Notice— Proviso in mortguge lo protect ;!
purchaser——l’mnsfea of _Property Adet (I V of 1882), see. 69. s ",; e

- At an anction sale under a'power of ‘sale in a mortgage on- cond1txons oné of
which -both the lower Courts found to be a depreciatory condition” wholly

. unwarranted by the state of the mortgagor’s title, the mortgaged propel ty was .

knocked down to the appellant who'the same day signed-a written contract to
purchase. In a suit’ by the purchaser against the'mortgagor for possession - of'

" the- property, to which'suit the mortgagees were ‘made parties, Held that the

purchaser was not affected with constructive notice of the true state of the title

" . % Present : Lorp MacxaeuTEN, LoRD Davey, St ANDREW Sconne, - -

and-S13 ARTHEUR WiLsoN:, -
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