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‘ the Sta.tute fora- turther purpose, as that of mvmg Judgment
~ yon cannot now have 1t.”f Erle, J., says “the repealed Statute is,

with regard to any further operation, as if it had nevér existed.’
It gave aform' of proceeding which has been followed in this.
indictment ; and the defendants were not liable except under:

" the Statute. Between the indictment and the judgment this:

Statuteisrepealed. To say that the proceedings may nevertheless -
be followed up contravenes the sense of the word ¢ repeal’.”:.... v

Under these circumstances it is not necegsary .to dec1dc the:
question raised in the second ground of the rule herein, ;-

We are of opinion therefore that the decree of the Mémlatdér

- Rule made absolute. ,
' G, B.”.I:t'

APPELLATE CIVIL,
Bgfo;re My, Justice Russcll ; Jcﬁng’C'/z.z’ef Justicey and Mr. JdStiée I[catoni’
BHAGABAI, WIFE ‘of BIHARILAL MARWADI (0RIGINAL DEFENDANT),
. APPELLANT, v. NARAYAN GOPAL (on1gINAL PrarnTIFe), RrspospENT,-

.axp NARAYAN GOPAL (omteisan PrLAINTIFF), AYIEILANT, o,
BHAGABAT, WIFE OF BIHARILAL MARWADL® '

Oivil Procedure Code (Act XIqu 1882), section 2u‘7A——Oontmct Act (IX of

1879), sections 2, clause (g), 23 and 24-—Mortgage—bond——00nmdei ation
- made up of several items —Decretal delt one of the items—Banction of the:

Oaztrt not obtanmd-—-Efect on the bond.

N. G- sued to redeem & mortgage The coumderatlon for the ‘mortgage -
consisted infer alia of an amount duo under a decree. The decree did not..
provide for mtelest, whereas interest was chargeable on  the decretal ‘amount
included in the mortgage. The lower appellate Court held that as the agree."

_ment had not been'sanctioned under section 257A of the Civil Procedure Code’
(At XIV of 1882) the whole mortgage bond was void.

. Held, 1eversmg the decree of the lower Court, that thouuh the provxslon in,

‘ the mortyage bond regarding!the decretal amount could -not he enforced tbev
' remammg provmons were good and enforceable ab la,w

_® Cross Second Appeals Nos. 361 and 3’73 of 1908,
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Chyzele, Subordmate Judge of Yé,val

-+\The plaintiff sued to redeem three fields which were miortgaged .
“to the ‘defendant-under- a- reglstered mortgage-deed, dated - the

13th March 1898, The mortgage was a usufructuary one and

the consideration of - it, namely, Rs. 2,500, was made up as

~ -

follo:ve g
"Rs. a po
(44313 9 dite unde1 a decree obtained by the defendant

“in reqpect of the arrears of ‘an_instalment-

o bond,
294 0 0 due on the said instalment-bond.

684 0 0 borrowed to pay off a decrebal debt due to
.. another person.

874+ 0 0 borrowed to pay off a creditor, .

_' 25 0 0 borrowed . to purchase the- stamp paper on
T ‘which the mortgage-bond was wntten. o

1790 0 borrowed to pay off a oredltor. ,
.02 3 taken incash,” . " -

)»,v» The ’p‘laiz_)t 1aileged tBaﬁ, Aas’ the consideration of ’the b'ondv
. included a'decretal debt for which the sanction of the Court was -

not obtained, the bond was void and that the defendant was
- asked to give up possession of the property on receipt of whate
* gver might be found due to hlm, but he refused to - do so, hence
" the suit. -

" The defendant replied that Rs. 8, 582-2-0 with fmther mtelcsb '
",;'were due to him under the bond. . :

The Subordinate Judge found that the morto-afre-bond was

~ void so fat as the decretal amount of Rs. 443-13-9 was concerned,
- and passed 8 decree directing the plamtlﬁ" to redeem tho
. mortgaged property on payment of Rs. 8,267-9-0 to the defend-
ant w1thm one year from the date of the decree. : .

:T?i’,:;-CROSS second appeals from - the declslon of E. M. Pratt
‘District -Judge- of Khéndesh, reversing: the- decree of- R. :B.

1007, -

[
]

—
Bnacasar: -

. Ve .
Naravaw,
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- On appeal by the plamtlﬂ' the D1st11ct Judge found that the 9
mbrtgage-bond was" void. He' therefore d1smlssed the sult";t

o Wlth costs,’

- The parties prefelred cross second: appeals ; that preferred by
the defendant was Second - Appedl No, 361 .of 1906 and that' ;
preferred by the p]a,mtlﬁ‘ was Second Appeal No, 373 of 1906."

Secoml Appeal No, 361 of 1906,

- Dz'.z'z'f Dﬁmyzsﬁaﬁ and Sundardas, D. A. K/}me and V 7"{
: Ranade appeared for the appellant (defendant). o :

N M. Samarth appeared for the respondent (plamtlff)
‘Second Appeal No. 373 of 1906’ N
N M.. Samartk w1th 7. Bhat appeared for the appellant :

: (plamtlff)

D, 4, Khare appeered for the respondent (defendanb)
. The followmg ‘authorities were referred to . durmg argu- )

* ments: :—Civil Procedure Code, section 257A ; Contrachct sections

23, 24, 27, 28 ; Raichand Motichand v. Naran Bhikha®, Davlatsmgk
v, Pandu®, Govmd Krishnav.Bakharam Nara, Jaiz(3> Heera Nema v

* Pestonjih, Tukaram v. Anantbhat®, Bhageland v. ' Radhakisan®,
. Dhanram Ragho v, Ganpat Sazlas/nvm Bank -of Bengal V
- Vyablzoy Gangji®,

- RusseLy, Ag. C. J. -—In this sulb Narayan Gopal sued -
Bhaga.bal, wife of Biharilal, to redeem the property .in dlsputee
from the defendant on payment of whatever might be found due_
after accounts were taken by setting off profits against the interest.

"The plaintiff stated - that part of -the consxderatlon, viz.,

. Rs, 448-12-9, having been decreed, but the leave of- the Conrt not»
. hzwmor been obtained, so. much of the mortgage-bond was v01d

. The Subordmete Judge directed redemption on pa,ypaent of a

cextam sum, .. -

oY (1904) 33 Bom 810, () (1920) 25 Bom, 252.-

"55(2) (1884) 9 Bom. 176 : (6) (1903) 28 Bom. 62,
~(3).(1904) 23 Bom, 383, @) (1902) 27 Bom, 9.

"4 (1898) 22 Bom. 693.__ ® (1891) 16 Bom 618

: (2} T
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The ]ower appellabe Court however voversed his decree and : 1907
'_’dlsuussed the plaintiff’s suit with costs throuahout upon the Buwuu
- ground. tha,t the mortgage in questmn was v01d A Nima AY N

Two appea,ls were filed agamst that decree one, viz., 361 of 1906

: by the defendant, on the ground “(inter alia) that the mortgage
. wag not void ; the other, No. 378 of 1908, by the plaintiff, on the
ground ‘that the mortgaore-bond having been held to be v01d he
: ouorhb to have been put in possession of the property, - K

* First, as to defendant’s Appeal 361 of 1906.. The mortﬂaoe-
- bond in question bears date the 15th March 1898 The. followmg '
is an‘abstract of it :— . '

) Thie débtor passes this possessory mort(rage.deed to the credltm.
_Theé debtor-owes the following.debts -to the creditor t—
(1) Rs. 443-12- 9 overdue in instalment under an instalment-bond *
of the Sumvat 1949, for which the creditor filed a suit against the
debtor in the Yaval Court, No B70 of 1896, and goba decree ;.
(2) Rs 294 the remmnmg msta]menrs ‘due on the saxd bond
(3) Rs. 684 borrowed to pay off « lecretal debt to another perﬂon 111
respeet of which Darkhast 231 of 1896 had been filed ; (4) Rs 874
borrowed to pay off another decretal debt under- Dmkhast 1820 .
of 1890 (5) Rs. 25 for purchasmo- the stamp for the present deed ; -
(6) Rs. 179 to be paid to Ghanasham’ Khushaldas ; (7) Re. 0-2- 3.

taken in cash this day total Rs; 2,500, as to which interest’
agreed is Re. 1 per month. ' Payment of the aforesaid amount
and interest to be made on the 1st:M4gh Shud, Fasli 1308, In

‘_/gle'fault. “interest to be paid as above. In. consideration of the
‘above sum worbgage with possession of the immoveable property

- described. From the date of the mortgage, property to bein

. possessxon of the creditor. If default in payment be made the
property to be sold and sale- proceeds credited in debtor’s favour,
1f sale proceeds msuﬁ‘iuent the debtorto pay balance personally. .
Prnﬁts realized From the fields to be utilized first in rednction of
interest ant% the balance that may remaln to be - cre(hted in
reductlon ofithe- prmclpal :

- The lnwer appellate (,ourt he]d that musmuch as the smd

.decree for Rs 443-12:9 had not been sanctirned under section 257A
of the Clv1l Procedure Code, the whole mortgage was void.

‘B 1158—6 .
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Sectxon 257A of the vaﬂ Procedure Code is.as. follows -—-:.

“Every agreenient to give tiine for the satisfaction of a judgment-debt shall»'

* be void unless it is made for congideration and with the. sanctlon of the Caurt‘

which passed the: decree, and such Court. deems the - consxdemtlon to' be. under’
the cxrcumstances reasonable. -

- Every agreement for the satlsfactlon of & judgment-debt, which provides for
the payment; directly or indirectly, of any sum in excess of the sum dus or to;
acorue due under the decree, ghall be void unless it is made Wlth the like:

: sanchon

"“Any sum pfud in eontraventlou of the provisions of this sectmn sha,ll be -

N apphed to the satisfaction of the ]udgment-debt -and the surplus, 1f -any,. sha.ll ‘

be recoverable by the judgment- debtor

In my oplmon the sectlon prov1des for two dxstmct met.ters s

© first, ¢ every ‘agreement to give. time for sa.tlsfactxon -of a,

]udgment-debb shall be void unless it ig made for- conSIdera,txon

" and with the sanction of a Court etc. ; and secondly, “ « every

agreement for the satisfaction of a Judgment-de bt, which prov1des
“for the payment dlrectly or indirectly, of any sum in. excess of

~ the sum due or to accrue due under the decree, shall be \'01d

unless itis made Wlth the like. sanctlon. e

-:In the present case, I donot think that the agreement canin -
"any view of iv be construed as glvmo‘ time for the satisfaction of
8. _]udgment -debt, and in fact this was conceded in the arguments

- before us. To my mind it is plain:that the parties to this"
_document intended not to suspend the right to execute the decree

but to put an end to the remedy on the decree and substitute the”
mortgage-bond. If this be so, then the first part of section'257A

_ does not apply to the case: Tukaram v, dnantbhat®..

" Then the questlon is: Does it fall W1thm the’ second part of ‘the
sectmn 1 < :

It is lmpossﬂole to say that this mortgege~bond 1s not‘.

. an agreemenb for the satisfaction of 8 Judgment-debt

The decree, it is admltted did not provide for mteresb The

’ mortgage-bond however, - does provide for interest on the
 decretal amount, and, therefore, provides for the payinent of &
‘ sum m excess of the sum due under the decree, and to thls extent

W (19»0) 25 Bogl. 252 ‘
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‘ the mortdao'e bond is:.void. But is it Wholly voxd or only «void -
“qua the decretal amount and the interest thereon ? . "z
1% A contract “void. i ztse{f can: have .no- valid. &egzmmg* ok
--'Chelmsford ‘L. C., in Oakes v. Turquand V.

. Section 24 of the Contract Act says: * If ¢ my part of a smcr]e
eonmderatlon for one or more ob_]ects, or any one ‘or any: part
“of any “one “of sevelal considerations’ for a single object, is

EaRR

;un]a,wful the agreement is void.”. And by section 28 it, 1s ’

“provided = -« The - consideration or obJect of an agreement_ is -
lawful, unless it is forbidden by law or is of such a nature that,
" if permitted, it would defeat-the provisions of any law. .In each
-of these cases the conmderacmn or obJect of an agreement is said
“to’ be' unlawtul Every agreement of whlch the object or
,':conmderatlon is-unlawful is void.” For it must be remembered
that it is well settled that if several distinet promises are made

for one-and the. same ‘lawful consxderatlon, and one or more of
them be such as the law will not enforce, that- will not of Jtself
' prcvent the rest from bemg enforceablc. ‘The test is whether a
.dxstmcb cons1derf1,tlon whrch is wholly lawful can be found . for
the promise called in question; “The General ruleis that where.
. you cannot sever the illegal from the legal part .of a covenant, .
. the.contract is altorrether void ;-but, where you'can sever them,
- whether the illegality be' created by statute or by the common law,

you may reject the bad part and retain the good .y per Wllles, J.,

in onkermy v. Ilﬁacombe Railway Co.® :

_Section 2574, it must be remembered ‘does not make the
agreements therein illégal, in the sensé of prohibited by law. . It
: only prevents such agreements being enforced in a Court of Iaw
- sec Ban/c of Bengal v, Vyabhay Gomg/z.(*” ; s
- Now, it appears to me that looking at the terms “of tho bond
_ sét out above, there are several and distinet- promises ‘made for
_ one and the same lawful consideration,- -and "if the law will not
i‘ enforce the promise as to:the Rs, 443-12-9 and mterest thereon,

* still it can and -will enforce the promlses for payment of the other ‘

sums thﬂrem mentioned. '. -

v .:. k4 Thesc wo1ds are not_ m italics in the origmal Judgmenb from “lnch the passago

is quoted. [Ed.] - i _ oy

(1) (1867)L R, 2H, L:82 at p.346. ] @ (1868) L. R, 3C.P 285 at p, 259.
; T® (1891) 16 Bom.618.
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" This-being so, it appears to me that so much of the mortgages:

bond is good and ‘enforceable by law, and, therefore, . the decree:

~of the lower s ppellate Court must be reversed.

‘The plaintiff’s Cross. Appeal No. 378 of 1906 must be dismissed.

' Thevease must be remanded, to the lower appel]ate Courb to
take the proper accounts between the pa,rtles upon the basxs of4

) thls Judgment

: Costs of this appeal and in the Courts below to a,b1de the result

ot' the takmg of the account..

HEATON, J. :—The plaintiff owed the defendant a Judgment-debt

‘of Rs. 442-9- 0 not bearmor interest, whxch with other debts, was

incorporated in a mortgage, the total mortgage-debt: bemg

. Rs. 2,500, the whole of which bore mterest It i is udnutted that:
the agreement to incorporate the Jlldgmerxt-debt in the me rtgaoe- ,
" debt is one for. whu.h the sanction of the Court should have

been obtamed (see. section 2537A,- Civil Procedure ‘Code), exceptf

‘that Mr. Khare, for the mortgagee, contended that no:such

sanction would be needed if the mortgage extinguished or. paid
off the decree as he maintained it did. It was admitted that -

*the sanction of the Court was not obtsined ;and that lookmg at’:'

the affair as a payment or adjustment of the decree it should also .
have been 1, but was not, certified to the Court (sce sectxon 258)

‘The pla,lntlff has now brought a sui to redeem the mortgade g
The question therefore arises: What effect have: sectxons 257A

‘ and 258 on the mortgage ? The followmg poss1b1e solutlons of '
' the questmn have been suggested i m the course of the argument -

‘(1) That only interest on Rs. 442- 9-0 must. be excluded in-
- making up the mor tgage amount. - o

'_'(2) That principal amountmg to Rs.. 442 9-0 and mterest
 thereon must be excluded, . Y
() That nothing at all must be excluded. , .
(4) That the mortgage-deed is: Wholly void and 1noperat1ve,-_‘.
in law, . e e

The number of declded cases refelred to was large and it was »
c_ontended that they are such as to give support amongst them,
to each one of the four suggested solutions. That. being 80, it
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‘wﬂl be a gmn in time, labour and lucidity to cons1del ‘the'words
»'. of the written law and refer to 'the prevmusly decxded cases as .

.._Sparmgly as p03s1b1e.--,, . :;-;l«'\ N e

- It was contended that the mortgage was not'merely mtended_'

. ‘to but did extinguish the decretal. .debt. Thisit certamly did not

- do, for it is admitted that after the mortgage was completed the -

morto'arvee could have. executed ‘the decree. The debtor. was

_barred, once 90 dayq had passed (see Article 178X in ‘the -

Limitation Act) , by the prov1s1ons of section 2568 from settmg up
the mortgage as satisfaction of the décree. It follows_that,
‘whether the second ‘clause of section 257A. does or does not
cover the case of an agreement extmgmshmg a Judo'ment-debt it
v does cover the present agresment.. :

Consequently, the agreement to substltute a mortga,ge-debt for
- the judgment-debt is void; that s, the agreement is not enforceable
‘byJaw (see Contract Act, section 2, clause (5)). No Court will
take cognizance of the agreement. This view is correct at least in
the Courts of this Presidency as will be evident from a perusal

of the lucid and convincing reasoning of Sir C’harles Farran inthe

case of Heera Neing vo Pestonfs - -~ -

- Therefore there must.be omitted from the prlnclpal of the

' mortgage-debt the sum of Rs.443-13-9, as this sum was included,
though the actual amount of the Judcment-debt seems to have
been Rs. 442-9-0. : ,

" The next questlon is whether the agreement was unla.wful and,
if so, whether the whole mortgage is void. - The Distriet Judge
thinks it is. But it seems to me he is not right inthat view,
“ Tnlawful ” is defined in section 28 of .the Contract’ Act, and,

~in my opinion, the agreement under consideration cannot be

- brought within that definition. - It is not forbidden by law to make

an agreement to substitute a mortgage for a judgment~debt. If
the sanction of the Court is obtained, the law actually approves
such an agreement. If such. sanction is not obtained, the law
takes no notice of it. Nor is the agresment of such 8 nature
that if permitted it: would defeat the provisions of the law.
_Agreements ot this mture are penmtted and enforceable by law.

M (1898) 22 Bow, 603. .

~559

1907,

Bmmmr

NABAYAN



560 - THE.INDIAN LAW REPORTS, = [VOL./XXXL'

1907 if sanctioned. - Thereis no other part:of the.definition “of
Buacapar  ‘“unlawful ”: which: could possibly cover this 'case A “similar’
Niaovaw.,  result was arrived-at by Sir Charles Sargent:in the case of
" The. .Bank of Bengal v. V. yabhoy. Ganyﬂ.(l) '

For these reasons:I hold that ‘the only eﬁ'ect on the mortgage
is that the prineipal mortgage-debt must be taken to beé Rs. 2,500
ishus 443-18-9 = Rs. 2,056-2-3 and interest allowed - on- thab
‘sum only ‘The lowel appellate Court has wrongly declded the
matter on a prehmmary pomt ;

. For these reasons 'I agree thh the - order proposed by the
learned Acting Chxef Justlce... co

Decree m;ersed and case sent back.
<GBy Rt
_(» (1891) 16 Bom. 618.

RPN

?APPELLATﬁ | CI”V'IL_.

Bej‘ore M. Justwe C’handavwrkar and Mr. Justwe .H'eaton.

©o 1907, “HARI 'NARAYAN JOG (ORIGINAL PLAI!STIFF), APPELLANT, o VITAI
C July 80. . xom N&RU PASALE AND o'mmzs (omemu. Dmrmmms), RES?ONDENTS*

‘ Hmdu law—Mztalshara—-ll/[ayukha—~:$’uccesswn——C’a-wzdows mterest hé:‘i
properly” of. their deceased Ausband—Right of assigning. Rer. sﬁa're—-Pariz-\
twaz——.A.lzenatwn of ker share—Valid during Jer. lfﬁv-tzme—Surmvorstp

) "It is'the right of each of the” co-w1dows to enjoy her doceased hquaml’
-property by partltlon inter se, both under the Mitakshara and the Mayukha:
_ She ean, therefore, assign her share to anycne she ehooses; ‘and “if she has"
- aheady obtained her share by partition, she can alienate that share: “But in -
. either case the assignment or -alienation cannot take. effect or have' vahdlty
'_beyond her life-time. It ‘is good as long as she lives : ‘and, on her death, her-
- interest in'the property ceages and the share goes to the survmng o w1dow or
' yeo~wxdowsasthe ease may be ’ : Coo e

. SECOND appeal from the declsxon of G French, Assistant:
e Judge of Sa,tara, confirming the decree paesed by S N Sabhaye
~Subordinate J udore at tha.. -

# Second Appeal No. 40 of 1905.
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