“vo ,XXXi-]b - BOMBAY SERIES.
APPELLA’[‘E CIVIL

Before Mr. Justwe Russell, O%wf Justwe actmy, and
- - M. Justico Batty ' -

‘ VAJ EGHAND RAMJI (OBIGINAL DEFENDANT) APPLICANT, 2, NANDRAM ‘

DALURAM (ORIGINAL PrLAINTIFF), Orrownr.‘*

v Mmlatdurs Courts - Act (Bom Act II1 of 1876), section 4(1)—Mamlatddrs

s Courts Act (Bom. Act IT of 1906); section 5 A—Mamlatddrs - C’ourt—Suzt
for passession of @ house situate wzﬂma a lown-Jumsdwteon—-Act o

procedWe—Repealed statute.

A suib for the recovery of possession of A house sxtuato Wxthm a8 town was
mstltuted in the Court of a Mdmlatdé.r Whlle the Memlatdars’ Gourts Act (Bom,

% Application No: 854 of 1906 under the extraordinary Jnriwdxctlon.

(1) Section 4 of the Mémlatdalrs Courts Act (Bom. Act 1L of 1876) was as
" follows =’

4, Every Mé.mlntdér shall preside over a Court, which shall be called 8 Mimlat-

" dar’s Court, and which shall have power within such. territorial limits as may from
‘time to time be- fixed by the Governor in Council to give immediate possession

. of lands, premises, trees, crops cr fisheries, or of any profits of the same, or to restore

_the 1se_of water from wells, tanks, canals or water-courses to any’ person who shall

have beon dispossessed or deprived 'thereof otherwise than by due course of Iaw, or -
who shall have become entitled to the possession or restoration thercof by reason -
of the determination of any tenancy, or other right of any other person in respect

* thercof. -

The said Court shall also have power thhm said limits, when any person is dmturb
ed or obstructed, or when an attempb bas been made to disturb or obstruc any person,
in-the possession of any Jands, premises, crops, trecs or fisheries, or in the yse of water
fromany well, tank, canal or water-course, or of the use of roads of customary ways to

f_ﬁelds, to issue an injunction to the person causing, or who has attempted to causey
such disturbanee or obstruction, requiring him to refrain from causing or attempting
. to canse any such farther dxsturbsnce or obstruction,

* But'no suit shall be entertained by a Mémlatdar's Court unless it he brought within

) .sm months from the date on which the cause of action arose.

‘The cause ‘of action shall be deemed to have arisen” on the dsto on which the dis- -

. :possesswn deprivation, determination of tenancy or other right occurred; or on which
- the disturbance or obstructxon, or the 1ttempte<1 dxsturbance or obstruchon, firat

commenced. -
2). Section b of the Mdmlatdé.rs Courts Act (Bom. Act It o! 1906) runs as
" follows 1~

" 5. Every Mémlatdér shall preside over a Courf, which shall bo called » Mémlat-v
d4r’s Court, and which shall, subject to the provisions of sections 6 and 26 have power,
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ke 1907, . ,Act 11T of 1876) waa in force, but befom the smt was ﬁumlly decldcd thah Act
VajEomaxp  VAS. repealed and the Mémlatdrs Courts Act (Bom. Act IT of 1906) ha.d comee
"o into operation,

Held, that the Mamlatdar had no jurisdiction to decide the suit,

PEr Cvntax :—The repealed statute is, with regard to any further pnatxon,
a8 if it had pever existed, . = .~ *

L )
- NANDRAM,

Regina v, Denton a followed and apphed.

~

within such terriforial Hmits as may from time: to time . be fixed by the Governo'i m
Council, to glve immediate possession of any lands or premises used for zwneulbure
or grazing, or trees, or crops, or fisheries, ot to restore the use of water from any well, .
tank, canal or water-course, whether natural or artificial, used for agricultural o

. purposes to any person who has been dispossessed or dep_nved thercof otherwise than’ ~ i
by due course of law, or who has become éntitled to the possession'or restoration thereof -
by reason of the determination of any tenancy or other right of any other person, not~

~ beinga person who has been a former owner or park owner withina penod -of twelwe
years before the institution of the suit of the property or use claxmed, or Who is the

" legat vepresentative of such former ownes or part owner

provxded that, if in any cagse the Mamlatdér considers it mequlta.ble or unduly
harsh to give possession of any such property or to restore any such use t6 & person
- who has become enmtled thereto merely by reason of the determination - of any,siich:
tenancy or other right, or if it appears to him that such case can be more suitably
dealt with by a Civil Conrt, he may in his diseretion refuse $o exercise the power afore-
said, but shall record in writing his reasons for such refusal.

- /(2) The said Court shall also, subJect to the same provlslous, have power W1thm

the said limits, when any person is otherwise than by due course of law dxsturbed or

" obstructed, or when an attempthas been made so to disturb or obstract any person, in the
possession of any lands or premises used for agriculture or grazmg, or trees, or crops, -
or ﬁshenes, orin the use of water from any well, tank, canal or water- -course, whether 5
natural or artlﬁcm.l, used for agricultural purposes, orin the use of roads or customary !
- ways thereto, to issue an injunction to the person causing, or who has attempted $o;,
cause, such’ disturbance or obstruction, requiring him to refrain from causing or :
attempting to cause any further such disturbance or obstruction, .

’ {3) No suit shall be entertained by a Mémlatdér’s Court unless 1t is brought'
" within six months from the date on which the cause of action arose,

(4) The cause of action shall be deemed to have arisen on’the date on which the’

. dxsposselsxon, depnvatxon, or determination of tenancy or other right oceurred ; or on?
. w}nch the dxsturbance or obgtructmn or the a.ttempted dlsturbance or obstructxon,
first commenced, ‘ :

E:vplanatzon.—l‘he exercise by a joint owner of any nght whlch he has over’ the
]omt property'is not a dispossession, or disturbance of possesamn, of the other Jomt
- owner or owners within the meaning of this section, -

) (852) 18 Q. B. 761,
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- APPLICATION undet the extraordmary Junsdlctlon (sectxon 622,‘,
3 the Civil Procedure Code, Act XIV of 1882) againsp the-
‘decision of Gopalji - Gulabbhai, ‘Mémlatdir of Dohad,- Jin 2

_ ?powessory suit,

*'On the 24th September 1906 tlhe plaintiff brought a suit in the
'\‘Court of the Mamlatd4r of Dohad to recover possession of a house -

- situate in the town of Dohad under the provisions of section 4 of
the Mémlatdérs’ Courts Act (Bom. Act II of 1876). * While the

- suit was ‘pending the said Act was repealed by the Mémlatd'irs

- Courts Act (Bom. Act IT of 1906) which came into operation on’

“the 29th October 1906 and the M&mlatddr decided ‘the suit in""

plaintiff’s favour on the 17th November 1906.

-* Being dissatisfied with the . dec1s1on of “the Mamlatdé,r the
“defendant preferred an apphcatzon under the extlaordmary.

_jurisdiction (section 622 of the Civil Procedare Cods, Act XIV

of 1882) urging infer alia that the Mamlatddr badno juris-

‘diction in respect of the subject-matter after the Mamlatddrs”
Courts Act (Bom. Act IT of 1906) came into operation and that

“he purported to decide title-and not possession, On the said -

- grounds & rule nisi having been issued requiring the plaintiff to
- show cause why the decision of the Mamlaﬁdér should not be
seb as1de, }

1. R. Deaaz appeared for the applicant (defendant) in suppmt ‘

of the rule +—We challenge the decree of the Mémlatdar on two-
.grounds first, the suit being for the recovery of a dwelhng house

he had no jurisdict.on to decide the suit under section 5 of the:
‘new ‘Mémlatddrs’ Courts Act, Bom. Act IT of 1906, which came
into force on the 29th October 1906 and secondly, the Mémlatdér
_has, instéead. of deciding the question of actual possession, cons
_ mdered the questlon of title to the house.

As to )urlsdxctlon :=The sulb was filed before the 29th October:
- 1906 when the new Act came into force. Thefefore; the Mémlate
- d4r had jurisdiction to-take cognizance of the suit under section 4
“of the repealed Act, Bom. Act - III of 1876, But under section &
of the new Act, Bom. Act 1T of 1906 his Junsdxctmn had already
come to an end when he decxded the suit og. the 17th November
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~ay

- 1907;';‘

VAJEOEHD

hAKDRA\L B



548"

- VAJBOHAND"

- v,
 NARDERAM,

- 1907,

* THE INDIAN LAW REPORTS, [VOL. XXXI

1906, - The old ‘At .was_repealed by the new Ach The

Mémlatdérs’ Courts Act . being an act of prdcedure,-it has- re-
trospective effect and it applied to-all- actions pendingin the

- Mémlatdars’ Courts on the 29th October 1906, . If Legislature

had intended otherwxse, tbey would have postponed its operation

. to any subsequent date. in order that pending suits may not be

affected thereby. The same view was taken by’ this Court in-.

- Gulam’ Rasul v. Batw Sagaji®. Though the Mémlatddrs’ Courts:

Ach precludes the plamtlﬁ' from getting relief, still he can obtain-

" the same relief by filing a suit for. possessmn ina 01v1l Coulb"?:-
‘under section 9 of the Spec1ﬁc Relief Act. - SRTREE

"B, L. Dkru appeared for the opponenb (plamtlﬁ) to shOW

' cause =—Before thé new Act came into force the whole case was
“heard including arguments -and then it stood. adjourned” for
'Judamergh. ‘So-the new Act cannot affect our right of "action:

Pinlorn v. Sonster,® where special demurrers were pleaded- and :

the case stood over for arguments.. In the meantime the special
_demurrers were abolished by an Act still it was held that the"
~ demurrers could.be heard, = See Maxwell on Stat_utes, page 342..

- Statutes relating to procedure are, no doubt, retrospective unless

“they -affect rights or operate unjustly or are made expressly -

prospective, - The new Act is silent on the point. The new Act
affects the right to institute a suit in the Mamlatddrs’ Court, -

-The repeal of an act cannot affect.pending proceedings “pre-- ".

judicially in the absence of express provision to that effect.: The

- Legislature has nob expressly made it retrospective, therefore, it
- should not affect pending suits, see section 7, clauses (c) and (¢) of
. the General Clauses Act (Bom. Act Iof 1904), Vedavalis Narasiah

V. Mangamma®, In re Joseph Suche. & Co., Limited® ; meﬁt Vi
Hale®, Maxwell on Statutes, pages 333, 339 : :
‘We may have a remedy under section 9 of the Speclﬁc Rellef :

‘ »A t.. We may have a right to establish our title by a"regular '
. suib, in the Civil Court. But these circumstances should not -
. come in our Way in gettmg rehef 1n the Mémlatdérs Courb '

R (1907) 9 Bow, L. R. 527. S (1908) 27 Mad, 538 .

. (z) (1852) 21 L. 7. Ex. 326, 7 Q878 10D, §atp. 50."

L ® (1860) 6 H & N 227 at p. 232.
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thlough thc mstlumentahty of a-suib 1nst1tuted and fully heardi .

before the new: Act-came into.operation,

Demo, m Teply :~The ‘English “cases do not- app]y The‘
analoory of cases under the Deklchan Agriculturists’ Relief Achv '
indicites that whatever the cffect or the hardship on the parbles,.’

the new. enactment shall gov ern all pendmfr actxons.

RUS@ELL, C 3 ——An 1mportant questlon is 1a1sed in thxs:

case as to the construchon of the. Mémlatdérs’ Comts Act 1I
oi’ 1906 :

. The su1b \va&blouvht in the Mamlatdars’ Court of Dohad for -
possesswn of a certain house in the town and a decree passed

that the plamluﬂ' should be restored to lmmedmte possession of
the said house, with costs to be paid by the defendant. S

...The suit was ﬁled on the 24th. September 1906 ; ev1dence :
taken on the 22nd, 24th and 26th October, and then the case was

adJouxned for. arvument e .

»:0n’ the 29th.October 1300 the Bombay Mamlatdérs’ Courtsv

Act II of 1906 reccwed the ‘assent of the Governor General in.
~Couneil. and on the .17th of November 1906 judgment was

. delivered.  On the 29th ‘November 1906 possession was. given -
.‘ under the decree; and on the 22nd January 1907 the Mamlatd4r

- was informed by the. Collector of the passing of the new Act

_ which repealed the whole of the previous Act, Bombay Act III.

of 1876, without any saving as to pendm proceedings. -

- * A rule was granted by this Court on the 8th January 1907 to :

» show cause why the Mamlatdér’s decree should not be set aside
* on the ground («) that on Bombay Act II of 1906 coming into

force he had no 3ur1sd.1ct1on in respect of the sub;ecb-matter ‘and .
(b) that it purports to decide question of title and not:possession,

* 'The first of these is an important point and ‘has already been

declded by M. Justice Béaman'in the ‘case of Gulam Rasul v. -

Balu Sayaji. (1) and is likely to come up on several occasions.-

" Section 5, para 1 of the Mimlatades’ Courts Act (Bom Act II:

i of 1006) p10v1des as follows
(6) o) Lvery Mamlatdér sball pleSlde over a Court, wluch shall be called

a Mxmlatdar s Court, and which shall, subject to the provisions of soctions 6 .

W (1907) 9 Bom. L. R. 627,
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and 26, have power, thhm such : teultorml limits as may fronr tlme to tlme be '
fized by the Govemor in Counc11 to gwe immediate possession of any lands or
premises used for aguculture or gravm sor trees, or ¢ ops or fisheries, or t0'
restore the use of Water ‘from any well, tank, eana m, wa*er—course, -whether
natural or artificial, used for agricultural purposes to any person who has’ ‘beént’
dispossessed or depnved thereof gtherwise than by due course’of la.W, or who has .
become . entitled to the possession or restoration .thereof by reason of the’
determination of any tenancy or other right of any other person, not. being -a

person who has beena former owner or part-owner within a period-of twelve yoars

before the institution of the suit of the property or use claimed; or who is the .

legal representa.bwe of such former owner or part-ownel. _ /

~ The. corresponding words in sectlon 4 of Bémbay Act 1T of ’

_\ 1876 weres. ¢ to. give m\.medlate possession of lands, p1em1ses,-
trees, erops or ﬁshenes or of any profits of the same, etc.‘

- It will be seen by Bombay Act 11 of 1906 that the Jurlsdlctmn

- is limited fo the cases of agricultural lands. or ‘premises, In the.
- Statement of Objects and Reasons as to Bombay Act II of- 1906
it is stated : “in the case of Bai Jamna v. Bai Jadav™ at pages 176

and 180 it was held that:the jurisdiction of these Courts was not -
so limited but extended to towns and cities, and in - Kaji Isud _6.‘{7
Husan Saheb® the question of possession of a masjid. was:held -
to be within the jurisdiction. These decisions are contrary to the -

. original object and intention of the. Aect, and it is considered

‘that possessory disputes arising in fowns. and cities can better-

be . disposed .of by the Civil Courts, either summarily .under. .
section 9 of the Specific Relief Act, 1877 (I of 1877), or in ordinaty .-
suits;” The same limitation should, it is thought, apply to disputes

in regard to water.”

“The firs clause of the head note to the case in 9 Bombay Law .

'Reporter 527 above referred to is incorrect: What the-learned -

Judge saysis: “On the face of it, it ‘would appear that the.

-M4mlatd4r’s jurisdiction has been taken'away by the. later ;Act,

and great-reliance has been placed.on the well-established :rule’. .
that enactments relating to procedure are to be given retrospective.
effect”. - But- the learned: Judge held that the order .of the’
Mémlatdér which related to & housés situate within the town.

limits of Kalydn and which was passed after Act II of 1906 :

(13 (1870) 4 Bom,- 168. @ (1894) P, J " p. 424. “
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.caine mto force was wrong. and must’ be seb asule ‘The “easomntr

"jof Mr’Justice Beaman in that casce appears to us entlrely coneet._'
. 'We cannot thmk ‘that the plaintiff in the present- case can be
said to have any. “right, privilege or: oblxgatlon " ‘to’ have his'
case Ainally decided in the Mdmlatdér’s Court Wlthm the meanmfrl
. of those words in section 7 of the Bombay- General’ Clauses ~Act’

T of 1904, which is identical.-with *the’ correspondmtr sectlon of

the General Clauses ‘Act X of 1897, No: person, it_is- said, -has -

‘any -vested right. in ‘procedure -and .as stated. by Sir Charles

Sargent, C.J,, in Shamlal v. Hirachind® “ jurisdiction is matter

of procedure The queshlon herem is purely one-relating to the
Jjurisdiction ot‘ the Mémlatdé.rs Co art. After the 29(;11 of

- October.1906, when. the new Act 1ece1ved the sanction of the X

Governor General, it must in our opinion be held that the

. Mémlatddr’s Court had no further Jurisdietion with regard to -

~houses in towns -or cities: or, in .other words, the door of the
Mémlatdar s Oourt after that date was shut to all cases relatmm
. to such houses. . : s :

.. Reginav. Denton(") is very sxmllar to the present case. The head
* note says as follows :—“By Act of Parliament, the “liability to

repair certain highways in a parish was taken. from - the parish_

and cast upon certain townships in.which the highways . respect-
ively were; and the Act gave a form'of indictment against sich
* townships for non-repair, which- Would hiave been insufficient at

‘comnion law. * One of the- ‘bownships was mdlcted under the-Act,

bus, before trial, the Act was repealed without any -veference to
depending prosecutlons The Court arrestged a Judcrment gwen
against the townshlp on such mdxctment, o

. We_ road. the. followmg passages - from . the Judammt ot'

Colemdge, J.5.ab. page 771 :—* The prroceedings are before -the .

- Court; and are aba--stage. when. the question ‘arises. whether a-

particular step-can be justified: - It-can: be justified- only by an ';
Act of Parliament ; and that Act is-repealed: without any saving.
Then; can the Court for the present purpose . tako notice of tho.
repedled Act? ~The -answer is that what has been done’ &nd -

perfected cannot be dlsturbed but if you want assxstance from

() (1886) 10 BOm. 367 at P 869 (2) (1852) 18 Q B, 761.
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‘ the Sta.tute fora- turther purpose, as that of mvmg Judgment
~ yon cannot now have 1t.”f Erle, J., says “the repealed Statute is,

with regard to any further operation, as if it had nevér existed.’
It gave aform' of proceeding which has been followed in this.
indictment ; and the defendants were not liable except under:

" the Statute. Between the indictment and the judgment this:

Statuteisrepealed. To say that the proceedings may nevertheless -
be followed up contravenes the sense of the word ¢ repeal’.”:.... v

Under these circumstances it is not necegsary .to dec1dc the:
question raised in the second ground of the rule herein, ;-

We are of opinion therefore that the decree of the Mémlatdér

- Rule made absolute. ,
' G, B.”.I:t'

APPELLATE CIVIL,
Bgfo;re My, Justice Russcll ; Jcﬁng’C'/z.z’ef Justicey and Mr. JdStiée I[catoni’
BHAGABAI, WIFE ‘of BIHARILAL MARWADI (0RIGINAL DEFENDANT),
. APPELLANT, v. NARAYAN GOPAL (on1gINAL PrarnTIFe), RrspospENT,-

.axp NARAYAN GOPAL (omteisan PrLAINTIFF), AYIEILANT, o,
BHAGABAT, WIFE OF BIHARILAL MARWADL® '

Oivil Procedure Code (Act XIqu 1882), section 2u‘7A——Oontmct Act (IX of

1879), sections 2, clause (g), 23 and 24-—Mortgage—bond——00nmdei ation
- made up of several items —Decretal delt one of the items—Banction of the:

Oaztrt not obtanmd-—-Efect on the bond.

N. G- sued to redeem & mortgage The coumderatlon for the ‘mortgage -
consisted infer alia of an amount duo under a decree. The decree did not..
provide for mtelest, whereas interest was chargeable on  the decretal ‘amount
included in the mortgage. The lower appellate Court held that as the agree."

_ment had not been'sanctioned under section 257A of the Civil Procedure Code’
(At XIV of 1882) the whole mortgage bond was void.

. Held, 1eversmg the decree of the lower Court, that thouuh the provxslon in,

‘ the mortyage bond regarding!the decretal amount could -not he enforced tbev
' remammg provmons were good and enforceable ab la,w

_® Cross Second Appeals Nos. 361 and 3’73 of 1908,
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