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 APPELLATE CIVIL.,

Before M Justice Chandavarkar and Mr. Justice Heaton.

‘ RUKHMINIB&I" alios LAKSHMIBAI xox. SUBRAYA PAI - AND 1007,

“ ANOTHER (ORIGINAL PLAINTIFFS), APPELLANTS, . VE’\IKATESH BAB June 19.
+PRABHU (ORIGINAL DEFENDANT), RusrONDENT* - - S

FCval Procedure Code (det XT Vof 1882 , sections 1u,' 43—Res judwdm—-
.. Usufructuary mortgage—Suit for possession of martgaged property—.’l’en- '
' der of mortgage money—Deposit in Court—Redemption decree—Second suit
" -to recover mesne profits from the datg of deposit to the dute of wrecovery of
Dossession of mortgaged property-—Transfer of Property Act (IV of 1882
* sections 62, 83— Position of mortgagce in pOssesszon afte? tlze temler or

) depostt of mortgage money. -

In 1884 the plaintiffs executed & usufructuary morfgage in. favour of the
defendant and placed him in possession of the property, In 1901, the plaintiffs
- tendered the amount of the principal to the defendant, but it was not aceepted.
_The p'aintiffs in consequence filed a suit, under section 62 of the Transfer of -
-Property Act (IV of 1883), to vecover possession of the mortgaged property,
- and at the same time under section 83 of the Act deposited the amount of the
" principal in Court as the amount payable on thc mortfra"e. The Court passed
a decree for possession. ' '

In 1904 the plaintiffs filed anothor sult to rccover mesne profits hom the
- defondant from the date of the deposit to the date when le recovered possession
of the mortgaged property from the defendant in execution of the redemption

. deeree in the previcus suit, The clmm was dlsallowed on the Ground of
res Judicata.

) Held, that the plainﬁfks ha,vmg failod toask for mesne profits in the previous
suit, his present claim was barred either under seotlon 13 or 43 of the Civil
Procedure Code (Act XIV.of 1882).

" 'The profits derived. by a mortgagee afler & propor tender made or after the
amount due has been deposited in Court are profits for which he has to account
. to the mortgagor in virtue of a liability tacked on, so to say, by the statute
* to the mortgage contract ; and ag such a claim to them by the mortgagor is one
arising fromn and connected with his right to redcem or recover possession of
~ the property.

© TFrom the date of the tender or of the deposxt 2 hhe case may be, the morte
. gagec continues as mortgagee but-with a statutory liability to account for the
profits reeeived by him from that date. He is not then a mere trespasser but a
mortgageo still, holding the property as a kind of trustee for the mortgagor and
. a8 such accountable to the latter for the proﬁts.

c B Fu‘st appeal No, 78 of 1906, -
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SECOND Appeal from the decmon of G. D. Madgavkar, sttrlcbf
Judge of Kanara, reversing the decres passed by E. I. Reoro,;f"
- ‘Subordinate J udge of Honawar.™

-.Suit to recover a sum of money as mesne profits: of certain .
lands. ; .

The lands belonged originally to one Krishnadas, who mort-’
gdged them. twith possession to defendant in 188%. After Kri-
shiadas’ death, 'his widow Bayama sold her equity of redemptlon‘f
to plaintiff No. 1, who sold two-thirds to plaintiffs Nos. 2 and 3.
. The mortgage was usufructuary. . ‘

The three plaintiffs offered the mor bnram’ money to defendaub
in 1901. * The money was not accepted. ’I‘he plaintiffs produced

" the money in Court on the 24th June 1901, under section® 83 of "

the Transfer of Property Act (IV of 1882), and applied to redeem
Thc money Was not accepted by defendant. ’

The plamtxffs then filed suit No. 838- of 1901 to recover X
possession of the lands by redeeming the mortgage. The suit .was .
decreed with costs on the 27th May 1903. On the 15th- July;,
1903, the plalntlﬁ's got possession of the propcrty

On the 24th June 1904 the. plaintiffs filed the- present suit’ b)f
recm er mesne profits of the lands from the defendant which had__

' accrued from the 24th June 1901 (the day on which the money..
~ was deposﬂ:ed) to the 15th J uly 1903 (the date on whlch posses-:

sion was obtained),

The defendant c0ntcnded mtcr alig that the smb was bancd‘:

| by res Jmhcata

The Subordinate Judge deerced the plamtnffs clzum, holdmrr:

| that it was not baued by res judwa#a‘ .

On appeal the District Judde came to a contmly conclusmn :
" He reversed the decrce a.nd dlsnnsscd the smb Hls reascns -
were as follows:— ' ' , T e
me the Judoment exlubxt 14 and the dccwc, exhxlut 13, in suit N 0, 338,;;

of‘_l901,v_1t appears that the plaintiff then, as now, claimed future mesne profits f
with this difference, that ie did not, even they, clgim mesne profits from 24th

* June 1901, when he -deposited the mortgage amount in Court but merely
-“mesne.profits,; the exact words in exhibit 13 being ¢ the produce of the land? -
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a.nd in. exhibit 14, ifutme mesne profits,” . No copy of the plaint . has been filed 1907.

“and the exact lnwuaoe and date of the plaint cannot, therefore, be ascertained. - m‘ -
‘But'the words ¢ future” in exhibit 14 may be taken to chow that the plaintiff BAI
did not elaim pas wesne profits from 24th June 1901, to the date of institution "

Vex sm.
- of suit No. 338 of. 1901--1£ -so, that - portion of the present eclaim is clearly FATE t

Dbarred under seotion 13, explanation II, the latxtude allowed if any, being
;only in re~péct of futlue mesne profits, .

-The second portmh of the present: elaun, namely, the mesne ploﬁts from the
dato of institution of guit No. 333 of 190L up to 15th July 1903, the date of
possessmn, mus be dxstmomshad from the first, ~The plaintiff claimed them

'in the plaint in that suit as a rolief along with redemption, not indeed ex-
pressly, but in the words ¢ future mesne ploﬁts.» But no express issue on ths
point. was asked:for or framed ; i and the judgment, exhibit-14; and tho
decree, exhibit 18, are both silent on-the point. Nordid the plaintiff press the
matter either in evision or appeal nor yet in execution of the decree exhibit 18.
Under th-se circimstances, even though the duty of raising. issues rests with
the Court, Gany v. Skri Dev Sidheshivar, I L. R. 26 Bom. 381,. this relief,
claimed in the plaint, which is not expressly granted by the decres, must be
deomed to have been refused, for thae purpose of section 13, explamation III,
of the Civil Procedure Code. There is no suggestion in the judgment, exhibit
‘14, referring ‘the plaintiff to execution proceedings or another svit in respeet '
of theso mesne profits, expressly claimed. That suit, in which the defondants’
delay in accepting tlie amount deposited in Court under section 83, Transfor of
Property Act, was gone into, was undoubtedly the proper time aud place to
decide whether the delay was legal' and eqmtable and the mesne profits to be
allowed to one side orthe interast to the other. Apart from the materials
and findings in that suit, there are no others Tere to enable the Court to fix the
responsibility for this delay.. The matter was substantially and directly in
issue in that suit between the parties, even though no express issue was framed,
The claiin wasseb up by plaintiff and denied by the defendant; it was not
‘expressly granted and must be deemed to have been refused. The authorities
cited in .K?tplcu v Gulabsing, I. 1. B. 25 Bom. 115, seom to favour this view,
though that case was in reference to past and nob to future mesne profits,
But the fature mesne profits claimed in this suit are not incidenital profits, so {o
say, such as the profits between the_ institution of suits and the date of pos-
session, asin Ram Dayal v, Aadan Mohan Lal, 1. Lo R 21 All. 425, orin
Mon Mokun Sirkar v. The Secretary. of State for India, I L. R. 17 Cal. 969,
but profits anterior to the date of institution, and anterior to tho decree which
is dated 27th May 1903. The award. or refusal of these essential profits
depended upon the satisfactoriness-or otherwise of the defendant’s refusel to
"aceept the: amount deposited in:Court and give up the mortgage-deeds—all
points considered and decided in the former suit, which cannot now bere-opened.
The plaintiff's proper remedy, if he thought the refusal by the Court an
accidental and not a deliberate omission, was to apply by way of review or

»
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appeal or ab least in execution.” Failing this his p1e5ent clalm is bzmed undel

section 13 of the Civil Procedure Codes - -

“The plaintiff appealed to theﬁngh Court,

’M’M}anﬂé 'A’tmvt‘zrem'vfof,_thi; appellants: —We submit the suit 1s
not barred by 7res judicata. The mesne profits were claimed in.
the first suit, but no order was passed as to them, See Ilays Vo
Padmanami Singh®, Mon Molkun Sirkar vo The Secretary of State .

Sor India in Council®, Ram Dayal v. Madan Mohan Lal®, Bhivray
V. Sztaram“) Ramabhadre v, Jagmmatbu(“’ :

The decree passed in the first suit does not present any bzu to}_
"the second suit. . The first suit was brought under the provisions of
section 62 of the Transfer of Property Act (IV of 1882), and it
ended in a decree awarding possession. The mortgage money
hzwmor been deposited in: Court, the suit was one in e_]ectment'

" and not for possession.  See Fates v. Hambly®, Waltersv. Webh,

and Zubeda Bibi v. Sheo Charan®. Under section 62, the mort-"
gagor ‘by depositing the money in Court, becomes abaolutely
entitled to recover possession of the mortgaged property. Thof
section provides a sammary remedy to the mortgagor to
recover possession of the ploperby, bhe nabure of such -suit bemrr

i eJectmenb. :

Snmztm 4. Huttiangadi for the respondent :—The ﬁrat sultv-
was & redemption suit and the decree a decree for redemption,
The plaintiffs should have included in it the prayer for mesne
proﬁts of the morbora«red property. The liability" to account for
. the gross recelpts from the mortgaged property is a lldblhty;
-arising out of the relation of mortgagor and mortgagee. See
Transfer of Property Act (IV of 1832), section 76, clause (3)..
The claim as to mesne profits not having been advanced in the .
first suit, is now res.judicata,  See Saty  yabdi. Behara v, Harabatz(ﬁ) ‘
Vmayak v, Dattatmya’l") tmd Kaclm V. Lalss/n,mnsmg m,

: (1) (1903) 82 Cal. 118, ~ @ (1742, 9 Atk. vaoo at p. 36-:.’

(2) (1890) 17 Cal, 968, ~ (D (1870) L. R, 5 Ch. App. 533.
(3) (1899) 21 All, 425, ' (8) (1899) 22 AlL 83 at-p. 85.
) (1894)19 Bom. 532, ~ -~ ) (1907) 84 Cal. 223,

© 5) (1890) 14 Mad, 328. .. 10 (1902) 26 Bom, {61,

() (1000) 25 Bom, 115
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The last clted [ refere no- doubt to: pasb proﬁts ‘but. 1ts'

jprmcrple apphes here.

"It cannot be said thab after the tender and. deposit- of theé o
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mortcracre money by the mor bgacror, the - mortgagee was & mere)

trespasser. The mortovage subsists though the morbcrawee may -

not ' thereafter "be -entitled t6 interest and on the other hand be
lxable to account for hlS receipts from the’ property ‘See Bank

of New- Soutﬁ Walesv ‘0’ Connor®, and llansfel of Property :

‘ Acb (IV of 1882) , section 83,
' Nzl/camlz Atmaram was heard in reply,

CHANDAVARKAL, J -—The questlon ‘of ]aw in thxs case ig
‘whether the present suit is barred under section 13 of the Civil

Procedure Code.. The facts material for the point may be stated

‘thus. The appellant mortgaged his property to the respondent .
in 1884: on- the . terms that .the mortgagor should redeem it on
‘payment of the principal and that the mortgagee should be in

- possession and enjoy the profits in lieu of interest. It was, in

_ short, a usufructuary mortgage. It is common ground. that the
respondent as mortgagee went into possession under these terms,

In 1901 the appellant tendered the amount of the principal to

the respondent but it was not accepted. The appel]ant in con-
sequence filed a suit under section 62 of the Transfer of Property

Act to recover possession of the mortgaged property, and ‘at the

same time under section 83 of the Act deposited the amount af

the punclpal in Court ag the amount payable on . the inortgagc :

The Court passed a decree for possession as claimed by the
appellant, The SIllt which has led to this second appeal, was
~brought by him to recover mesne profits  from the respondnnt

from the date of the depos:t ‘to the date when he recovered *
possessxon of the mortgaged property from the respondentm'

. execution of the redemption decree in the ‘previous .suit. The
“lower Court has disallowed the clzum for mesne proﬁts on the
ground of r¢s judicata. S -
“The queafnon in “this- second appeal is whether thab is urrht
“Tts. determmatmn depends upon the nature of the lenra] 1e]ahon

T : fl) (1889) 14‘App. Cas. 273.
B 1158~3 T
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) 1907-;_;. in Whlch the partms stood b0 each other durmg the. perlod to,"
‘Roxmust-  which the mesne profits cla}med by the appellant relate.: In
o Bgf‘ .other words, the question is, did the respondent continue in:
VENRATESE.  possession of the property after the date of -the deposit as a
mortgagee, with s liability to restore the property:to the
appellant-and account for the profits ariging .in consequence . of

his refusal to accept a tender properly made by the appellant, or

did he from that date cease to be a mortgagee and become.a
trespasser pure and simple hable to be ejected as holding the’

) property Wrongfully?

' The answer to this question is supplied by the ‘material’ prow-'
~ sions of the Transfer of Property Act. By section 58 of thab‘
Act the terms mortgagor and mortgagee are defined. -

A mortgaae means the . transfer of an interest in speclﬁc
immoveable property for the purpose of securing the payment

. of money advanced.” The transferor is called a mortgagor; the
transferee a mortgagee. Where the mortgage ‘is usufructuary,

" the mortgagee enters into possession under his contract and it is
undisputed that till a proper and legal tender of the amount- duie
. on the mortgaﬂe is made he holds possessmn in that character. :
Does he lose that character and become a trespasser if and when
‘the tender is refused ? According to section 60 of the Transfer:

of Property. Act, after such tender the mortgagor has a right to
require “ the mortgagee ” to deliver- possession of the - property

to him ; and such right, according to clause 3 of the section, *is
‘called a right to redeem.” If that is the leora,l nature-of the

_ right, the mortgagee, though holding. possession contrary to *the
terms of the mortgage, continues.as morfgagee. And section 62,
“clause (5) provides that “in the case of a uSufructuary . mortgage

- the mortgagor has a right to recover possession of the property *’
% where the mortgagee is authorised to pay hlmself from - such
rents and profits the interest of the principal money,—-when the

. term (if any) preseribed for the payment of the mortgage money.
has expired and the mortgagor pays or tenders to' the mortgagee

" the principal money, or deposuts it 'in Oourt as- heremafter
- provxded’ - :

It is mgmﬁcant that in none of these sectmns does the Lems-. |
lature say that when a proper_tender has been. made» and _refused .
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“or the amount properly tendered depos1ted in- Coult ‘the mort- -
'f'ﬂawee ceases to have that character or that ‘his interest in the :

- property as’ transteree defined by section 58 is” éxtinguished so -
‘ag to make h1m a mere trespasser. That the 'said interest still
‘continues 'is "made more’ explicit in clause (/) of section 76,
-which provides.that “ when the. mortgagor. tenders, - or - deposits
_in manner hereinafter provided, the amount for the time being

_due ‘on' the mortgage, - ‘the mortgagee must, notwithstanding -

the provisions in the other clauses of this section, account for
his gross receipts from the mortgaged property from the date of
‘the tender or. from the earliest time when he could take such-
.amount out of Court, as the case may be.””

.-~ That is, from the date of the tendet or of the depomt as the
“case may “be, ‘the- mortgagee continues as mortgagee but with a
-statutory liability to account.for the profits received by him
from that date. .He is not then a mere trespasser but a mort-
gagee still, holding the property as a kind. of trustee for. the
‘mortgagor and as such accountable to- the latter for the profits.
-Such is the character, according to the Act, -of the mortgagee’s
.possession after he.has rejected a legal tender and the Actin
‘that ‘respect follows the rule of English law, stated} by- Mr.
~ Ashburner at page 258 of his “Principles-of Equity” that “a
- mortgagee only becomes a trustee for the mortgagor after he
‘has been paid.” The!same rule is stated in other words by

. Mr. Ashburner as follows in his Treatise on Mortgagesi—*“In.

~the case of a mortgage, whether of land or chattels, a tender
_properly made and improperly rejected, neither extinguishes the
-mortgage debt nor determines the mortgagee’s property in the
‘secunty Bank.of New Soutl» Wales v, O’Connor W ; Johnson V.
: szzose 7@ . o

. If that i is ‘the laW, the proﬁts derived by the mortgagee’ after
‘8 proper tender. made or after the amount due has been deposited

’v"m Court; are profits for which he has to account to the morte

gagor in virtue of a hab:hty tacked on, so to say, by the statute
to the mortgage contract, and as such a claim to them by the
mortgagor is one arising from and connected with his right to

() (1889) 14 App. Casi 213, - S ([1898]1 Qv B, 51206 p. 617,
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redeem or recover posscssion of the plopelty. It is all one cauke -

of action which might and ought to be alleged by the mortgagor
in-his suit to’ recover possession.  (Explan. II to section 13 ot"
the Code of Civil Procedure). The appellant having failed to
ask. for mesne profits in the previous suit, his present claim i 1s-
barred either under that sectlon or under section 43 of the: same -
Code._"'

" The-deeree iseonﬁrme'd'w'ith costs,

| - Dec: ee con/‘ nned
R R.

; APPEL'LATE OIVIL. :

Before M: Justzce Russell, Acting thej Justices and Mr. Justzce Batty.

'lHL AGENT G I P RAILWAY GOMPANY BO’VIBAY (OBIGINAL
DEFENDANT), APPLICANT, . DEWASI VLRSEL AND oans (ORIGINALA,
'PLAlNIIFFS 5-OpPPONENTS.* - " R . g

lmlmn Razlwzys Act (IX of 1890), scctions 77 ‘and 140—Reﬂmd of an ovez'-v
ehar ge—-Notwe-—Letter—-—Mann0rqf servzce—Statemant of faet not @ pr oof v

- of j' act.

thtlﬁ's, wholwere mmchants residing at Poona, entemd mto an a,greement'
with the G. I. P. Railway Company that the latter should deliver consignments -
of goods despatehed from Wadiat Poona at a certain rate. Several consignments
were accordingly delivered by the Railway Company at Poona and they were paid
for according to the agreed rate. - At the time of the delivery of the last consign-
Ament, the Rallway Company refused to deliverit unless all the consignments,
including those already delivered and paid for, wero paid for at a higher rate.
The plaintiffs thewupon paid the higher rate under protest and sued the
‘Railway Company in the Court of Small Causes at Poons for the recovery ‘of
the overcharges .claimed and received by the deferidant. The defendant k
- contended that the suit was not maintainable inasmuch as no notice of the claim
"vas served by the plaintiffs according to section 77 of the Indian - Railways-Act
‘(QIX of 1890) The J. udrre over-mled the defenda,nt’s contention and. al]owed :
the clzum holdmﬂr tha.t a notlcc under section 77 of the Act was not neceSaary‘
becauso thie sectiont contemplatecl overchargos recovered . before -the delivery of
ﬁhe goods to the consygnee ‘and not to overcharges recovered after _ the dehve1 y
&3 was! the present case. - He further held that if notice - was necessa.ry, 1'; was

"' Apphcatlon No. 333 of: 1906 undcr the cxtraordmary ]urxsdxctlon.
2
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