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» is maxked out, aud if that llablllty faxls, there is no other hablhty
for “which the ‘appellants can be held responsible, We. do not .
“agree with the District Judge when he says that in the plaint all -
“that the plaintiff asks is a declaration that the respondent has a .

- right to receive Rs, 52 from the appellants, The words “ out of "
- the cash allowance * mean a charge, nothing less or more, and the

construction which the learned Judge has placed upon the relief
- claimed in the plaint is, we thmk wrong. . Me, Khare asks us to

give him an opportunity of once more going before the Collector
for a certificate under the Pensions Act bub once ‘an application '

~was made to the Collector and he has refused to grant a

" certificate, * We do not think we should gwe the respondenb

R another opportunity.

- 1907,
Marek 21.

'We must therefore reverss the order of the. Court below and
restore that of the Subordinate Judge. The costs of this appeal -
and of the appeal to the Dlsbrxcb Court to be on the respondents. '

- Deerce reversed.
R. R

+ ORIGINAL OIVIL.

Bejore M J%estwe Davar.

MOWJI MONJL (Pratwirs) v. KUVERST NANAJL axp OTHERS
: (DEBEND\NTS) *

. C'ml Py ocedure Code (Act X IV of 1883), section 28—Misjoinder of parties and )

. causes-of action—"* In respect of the same matter ”, Meaning of—Pmctwe

- The plaintiff sued two sets of defondants to recover from either the ote or.
the other a sum of monoy for the rent of his godown: The plaintiff- agreed to .

‘1ot a godown to defendants 1—6 from 1st May 1006. At the date of the agree- -

ment the godown was in the possession of Messrs. N:and Co, Defondants 1—6

. alleged that they did not get possession. of the premises in terms of .this agree.
" ment ; that only one compartment out of three was given to them on the 29nd

" May ; that they did not get possession of the other two compartments and in -
~ consequence they had to hire other premises. Messrs. N. and Co, plead that ’
. -there was an oral agreement with the plzuntlﬁ that they should occupy the

. godown - txll the end of May ]906 that they gave up possession of one compalt-
L * Ongmal ‘nif No, 4435- 20047 of 1906.



. VOL. XXXL] - BOMBAY SERIES.

" ment of the godown before the 92nd Maj? 1906 and on the 22nd May they gax;e

B

oo

* 1ip:possession of the remaining portlon to the plaintiff and the first set of Mown Mox.u"

. defendants

' The defendants all pleaded ‘that the suit as framed was bad by reason of mls— -

joinder of pmtxes and of causes of action. .
- Held, dlsallowmg the obJectmn, that the suit was propéily constituted. - The

_‘most convenient way to try all the questions arising between the plaintlﬁ and

tho defendants and the two sebs of _defendants inter se would be by one sult
: where all the three parties are befow the Court as parties.

The sub]ect-matter in respect of which the plaintiff seeks’ relxef is the 1ent '

of his godown. It is the same matter as regards both sets of deferdants and both

sots of defendants are mtenested in the adjudlcat on of the questions 1nvolved in"

the suit.

The general princinle _governing the jeinder of defendants would seem to Le

that thero must be & cause of action in which all the defendants are more or’

less interested, although the relief against them may vary, but that separate

causes of action against separate defendants quite unconnected are not involving -

" any common questlon of law or fact cannot safely b joined in one action.

~The object of sectxon 28 seems to be to avoid multiplicity of suits if it could
be done without embarrassment to any of the defendants.

" Madan Mokun Lal v. Holloway) followed ; Sadler . Great Western -

Railway Company® distinguished,

~ THE plaintiff by an arrreement dated Valeakh Sud 7th 1962
(30th April 1906) agreed to let to the defendants 1—6 three galas

or compartments of ’a godown for a fixed term at a rent of -

Rs. 425 per month commencing from the 1st May 1906 and to
" end on'17th May 1907,

On the 30th April 1906 the said premises were in the occupa.- '

~ tion of defendants 7—9 as the plaintifP’s tenants.

'The . plaintiff alleged that on the 1st May 1906 the defendants
7——9 having failed to vacate ‘the premises, the plaintiff gave

~. to them on the same day a notice to quit and also gave them

- notice of his agreement with defendants 1=6." ,
_ He furbher alleged that on the 22nd May 1906 the defendants

- -.‘7-9 gave delivery of one of the said three galss to defend-
- ants 1—8, that the remaining two " galas were vacant about the

~end of May 1906 which faet was brought to the notice of defend-'
ants 1—6 bubt the said defendants refused to take possession .

_ (1) (1886) 12 Cal. 555. - ) {1896 A. O, 450,

Kuvnnu
Nawasr



-19‘07:':

THlir INDIAN LAW REPORTS [VOIx. XXXI1.-

, . of- thq said two galas and at ﬁrst alleded that they would hold‘

-\1QWJIMON,I Lover possessxon of two compartmenba in the same house in tho

*Iurvum o
i then alleged that they rented on 27th May. 1906 another godown

S Y

N.—W’AJ!

" occupation of one Chelaram Jasraj as the plamtlff’ s tenant and

in the place of the said two gelas on Rs. 465 .a month for:

-6 months.

'I‘he ‘plaintiff submitted tha,t under the a,bovementwned

‘ mrcumstances either the defendants 1—6 were liable to him
- for the rent due from 1962 Vaisakh Sud. 8th to Jeth Sud 7th

(1st May-to 30th May-1906) at Rs.425 a month" “these defendants
having their remedy over if any against the de-fendants 7--9,
or that in the alternative the defendants 7—9 were liable to

" the ‘plaintiff for- compensatlon for use and’ occupatlon for- the

said period or for such portion® thereof as they might. be found
to have been in possession before they delivered the saime to.

. the defendants 1—8, the defendants 1——6 being - 11a.b1e for the

remaining portion. -

The plaintiff further submitted that either the deandants
—6 were liablé to him‘in ‘Rs.' 1,275 being three months” rent
from Jeth Sud 8th to Bhaderva Sud 7th 1962 (S1st May to
26th August 1906) or that in the alternative the defendants 7—9. -

" were liable to him in damages caused by their wrongful holding-

over the said premises assessed on the basis of rent at Rs, 465
~pér month as claimed by defendants 1—6.

_He prayed accordingly.

~ All the defendants contended that the suit could not be mam—l,
‘tained by reason of misjoinder ot parties and causes of actlon

The defendants 7—9 further contended ‘that- there was an'
oral agreement made between them and the plmntlﬂ' that the -
defendants' 7—9 should: oecupy the premlses till thc end’ of

May 1806. .
-~ By consent of all partles the issue « whether the sult is main- b.
“tainable as framed ”” was tried as o preliminary issue.

ARSI

Jardine (with him Lowndes) for the plaintiff contended fhat the -

,§uit was mamtamable. They relied on Zl[adan Mo/um Lal v, -

flolloway(“
: ' W (1886) 12 Ca]. 558,
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" Invérarity for defendants 1-—6:—The suit is- riof maintain: .

* able, Defendants 7—8 kept the godown #ill 3Ist May 1907,

- They have set up two inconsistent cases (1) on. an oral agree:
- ment (2) that possession was given up on 22nd May to some one, -

Whateve1 cause of action’ agamst defendants 1—6 there is,
_is under the agreement of 30th Apnl 1906,

‘The defence of defendants 1-to G is'that p]amhff could not

‘ p_erform the agreement. The claim against defendants 7—9 is

in‘tort, that defendants 79 held over against the Jandlords, seé -

Annual Practice 1907, Order 16, Rule‘!f and see also Sadlcr
. Great Western Ratlway Comptm 4,

Padsha for defendants 7——9 ——Deiendants 1—-6 l\n( \y of

the arrandemenb betieen plamtlﬁ' and defendants 7-——9
‘Jardine in reply.

- Davar, J,:—The plamtlﬁ‘ Who is the owner of a godown con-

sisting of three compartments situated in Kalyan street on onc
of the Port Trust estates sues two sets of,defendantsv to rfacover
from either the one or the other set a sum of money for rent of

*,his godown. The first six defendants are members of a firm of.

werchants and muccadams who carry on business as Messrs.
Khimji Vishram. Defendants 7 and 8 are members of the firm

~ of Nensy Khairaj and Company who are also merchants who

carry on business in Bombay. -

- The plamtlﬁ"s godown was agreed to be let to Messts, Khxmjx
Vishram from the 1st of May 1906 for a fixed term of twelve
" months, . At the date. of the agreement the -godown was in the
occupatlon of Messrs, Nensy KhalraJ and Company. 1t i¢ alleged
- by Messrs, Khimji Vishram that they did not get possession of the
premises in terms of this agreement; that only one compart-

ment out of three was given possession of to them on the 22nd -

of May 1906 ; that they did not get possession of the two other
compartments and consequently they hired other premises and

. they make certain counter-claims in respect of enhanced rent.

- which they say they had to pay in consequence of their not
having been put in possession of the wholc godown m terms’ oi

their agreement.
(1) [1896] A. O, 450,

818,
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" The’ second &et of defendants plead tlmt thore was an-oral: .
agreement with the plaintiff that they should occupy the godown -

* till the end of May 1903 ; that they gave up possession of a’

portion of the godown. before the 22nd of May 1906 and on the'

. 22nd of May they gave up possession of the remuining poruon;
to the plaintiff and the ﬁlsb set of defendants Messxs. Khlmy"' :

Vishr an,-

. The defendants plead that the suit as framed is bad by 1cason' )

: of_ misjoinder of parties and of causes of action and the ﬁrstf
. issue in. the case is * whether the suit as framed is maintainable.”

All parties dgreed that this issue should be tued first as ajv'_

" prehmlnary issue. -

‘M. Jardine contended that the suit was pxoperly constltutedv_,

“and that the provisions of section 23 of the Civil Procedure Code
- enabled his client to maintain his suit as it was constltuted He

relied on the case of Madan Molun Lal v. Holloway®.

- Counsel for the defendants contended that the plaintiff had
dlﬁ'erent causes of action against the two sets of defendants ; that
his claim against Messrs. Khimji Vishram was based on a con-
tract and his clalm against Messrs, Nensy Khairaj was in respect '
of an alleged tort in that they wrongfully refused to give up,-‘
possession - at the expiration of their period. of tenancy. ' Mr,
Inverarity pointed out that in Order 16, rule 4, the words “in_

+ respect of the same matter” which appeared in section 28 of the" :

Civil Procedure Code did not exist and consequently the scope
of that rule was much wider and yet under that rule a suit <like
the present one would have been bad. He placed reliance on

. the case of Sadler v. Great Western Railway Company®. . Mr.’

Inverarity’ s contention was that the plaintiff ought to be put to

“his election as to which of the two sets of defendants he’ will -
_-'proceed against in this suit, I heard counsel’s arguments on the -

first issue and the suit then stood adJourned for _me to conSIder_

, 'my Judgment

. The facts of the easo of Sadler V. Great /4 eaiem leway G’om~ ‘

_ pany‘-’ are very dissimilar tothe factsin tlus case and I think that .
“case is distinguishable flom this in many Wa.ys. Inthat case the

<nmwmuuw~ﬁ;ri~~mmwkcwol
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"plamhﬁ' clalmed damages agamat two Railway. Compamﬂs for

“Dby their respective combined acts” the defendants prevented

wll access to the plumtxfi’s premises. One set of defendants own. -

, ed premises to the south, the other to the north of the plamtxﬂ’
. premises and each of the defendant companies were alleged to
have caused obstriction to the plaintifi’s premises on distinet

sides of the same. Clearly therefore the plaintiff had a. distinet-

and separate cause of action against each of the defendant com-
panies in that case.” Much of the argument also turned on the
way the plaintiff’s statement of claim was drawn. In that case
the liability of the first defendant did not depend on any act of

the second defendant, The relief claimed was not either joint - .

or in the alternative and Lord Shand in the course of his judg-

ment observed that the grounds of action were not only separuble
“but were separate.

" The facts of the case in Madan Mohui' Lal v. Hollowa _/“)

- relied on by Mr. Jardine are very similar to the facts in this case:

In that case the plaintiff sued to recover rent from the first defend:

ant and in the altérnative if it was proved that the first

-defendant had pmd»renb to the seecond defendant who was the

plaintifP’s vendor then to recover the same from hiwn as money had .

and _x‘eceiyed on plaintiff’s account and wrongfully retained by
~him, The Calcutta High- Court reversing the decrees of two
lower Courts held that the suit was properly constituted.

The judgment of the Caleutta Courts in two other cases, one of
“Janokinath Mookerjec v. Ramruniun Chuckerbutty® and the
. other. Bungsee Singh v. Soodist Lall ®, are valuable guides on this
"question although the facts of those cases are not very similar to
‘those in this case. It seems to me that the safest thing is to be
‘guided by the words of section 28 of the Code and the facts of this
case, keeping in view the following. general principle deduced
- from the result of the various cases on this point as summed up
- ab page 146-of the Annual Practice 1907, where it is said “The

(1) (1886) 12 Ca, 535. ' "mmm4wwm'v
S , (°)(1881)7 Cal, 7 .

5

19070
two distinct causes of action'and the only attempt made to justify Mow.n Moxsr
-the action'as it was constituted was made ‘in paragraph 5 of -
the plaintiff’s statement of claim where it was alleged that it was.

vanm
Nawasm. -

52l
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- 1907. -general punelple govelmno" the Jomder of defendants w ould
Mowar Moxar . seem to be that there must be a cause of action in which all. the -
" Kovsesr . defendants are more or Tess interested, although the relief asked -

Na¥AMIL  against them may vary, but that separate causes of action agamst

separate defendants quite unconvected and not involving any .
con}mon question of law or fact cannot. safely be joined in’ one
" action.”” Remembering this and the words of scction. 28 “i
respect of the same matter,”” let us consider- how the" facts. of
this case stand, What is the matter involved in the present
suit ? 'The plaintiff claims to recover rent of his property. For
- the month of May which is portion of the period for which rent
is claimed, the first set of defendants were admittedly in posses-
sion of one gale or compartment from the 22nd of May and
therefore prima facie they would. be liable to pay some rent..
The second set of ' defendants were in possession admittedly of
the whole godown for some time in May and of two compartmenta A
till at least the 22nd of May so that prima facie they are liable
to pay some rent to the plaintiff for that month. The second
defendants unreservedly admit their liability to pay rent for- the -
month of May Rs, 285 and they say they have always been
ready and willing to pay that., Thd first defendants admit their...
liability to pay for one compar_tment for thé,whole period ‘of
~ their occupation subject to their counter-claim for damages .
for the enhanced rent they had to pay by reason of the plaintiff’s-
failure to pub them in possession of the godown in terms of ]m
" agreement, The subject-matter in respect of which the plaintift
seeks relief against both sets of defendants is the rent of his °
godown, It is the same matter as regards both sets of defend- .
ants and both sets of defendants are interested in the ad_]udlca-
tion of the questions involved in: the suit and there are many .
questions of fact which arc common to the case of both sets of
~ defendants, The object of section 28 seems to be to avoid mul.
 tiplicity of suits if it could be done without cmbarrassment to -
any_of the defendants. T have taken into consideration tho
various pdcsible'results of the suit and the questions involved. in.
~ the suit and I have come to the conclusion that the most con- -
“venient way to try all the questxons arising between the. plaxntlﬂ
and the defendants and the two sets of defendants infer se Would
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Z'Pbesb be tmed in one sulb where all the three parbles are before

. the Court as_paréies. The absence of one' of the two sets of -
~ defendants would be both inconvenient and embarrassmg in"-
~.trying the qaestions between the plaintiff and one set of defend-
ants whereas the presence of both sets of defendants would lead _

V, ‘toa ‘complete and eﬁ'ecbual ad_]udlcatlon of all queamons mvolved
_in the suit. ~ .

. T hold for thé reasons I have given above that the sult is

properly constitued, that there is no misjoinder either of par-

 ties or of causes of action and I record a finding on the ﬁrst 1ssue :

-in the affirmative. v
The costs occasxoned by the argument and tual of the first

issue reserved to be dealt’ with When the questnon of costs of .the

suit is considered.
Atborne;s for plmntn‘f Messrs. Mulla and l[uZla. Cr

Attorneys for defendants: Messrs. Blaishanker, Kanya and .

Girdharlal : and Messrs. J![am/)/mz, Jamietram and Madan.
B N. L,

CRIMIN AL RDVISION

qf'ore Mr. Justwe Ohanalavarkm and Mr. Justwe Heaton. '
EMPEROR v. PASCAL SHIMAU*

Cantonments Act (XIII of 1889), sec. 13f—Supply—Intomcatmg 'dm_q—Sﬁpply

of liquor to a European soldier—Servant of a soldzer buyzng liquor with
soldier’s money for soldier’s use.

The accused, a servant of s soldier, bought with his master's monéy liquoij .

from a shop in obedience to his master's directions and gave it to him,  On

* Criminal Application for kevision, No, 72 of 1907,
-t The Cantonments Act 1XIII of 1839), section 13, runs as io)lowé t—
If within a cantonmeut, or within such limits around a cantonment as the Local

Government may, by notification in the Official Gazette," prescribe . in this behalf,

any person not subject to militiry law orany person subject to military law

otherwise than as an officer or soldier knowmgly barters, seLls or supplies, or offers -

or attempts to barter, sell or supply, any spirituoas liquor or m-oxwatmg drug - to
“or for the use of any European soldiir, orto or for the use of any European or
Eurasian beiug a follower or a soldier’s wife, withont the written permission of the

" Commanding"Officer of the Cantonment or of some person authorised by the .
Commanding Officer to grant such permission, ho shall be puaished with a fine
* which may extend to ono hardred rapees, - or with 1mprxsonment for a lerm which .

. may extend to three mo'\t,hs, or with both,
‘B 1158—2
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