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: Before Mr Justwe Okandauarlcar and M. Justwe Heaton.
DAMODAR alws TATYAJIBOWA VAMANBOWA AND ANOTHER (omenun .

. DEFENDANTS) ), APPELLANTS, v. SATYABHAMA BAI, winow or SHRIDHAR

SAKHARAM, aND OTHERS (ORIGINAL PLAINTIFI‘S), REsPoNDnNTs.*

Penszons Aet (.X.XIII of 1871), section” 4+—0 Oash allowance from Govern~

" ment—Suit to recover o sum of mone,?/fwm the caskh altowance—-Suw based

upon an agreement - o

-

- The plaintiff sued to recover a sum'_ of money aé the aihount of ”hér‘vmaibn-,
tenance. She claimed under an agreement, whereby the defendants agreed to pay

her Rs. 52 every year for ber maintenance out of a cash allowance which was:-

received by the latter from Government. ‘It was objeoted to the suit that'it was
bad in absence of a cert1ﬁcate from the Colloctor under sectmn 4 of t,he Penslons 3

CAet,187L: .

- Held, that the smt could nok be taken cogmzanoe of watho\xt a cert1ﬁcate under *
section 4 of the Pensions Act (XXTII of 1871), The words of the section were
wide enough to include any suit to enforeo such a claim provided it relatéd toa -
pension or grant of money or of land revenue ; it was 1mmate11al whether the

" ¢laim was based on an agreement hetween the parties or avose onf of any ‘other

legal right or liability and whether it was aclalm for a share by way of par tlblon o
or maintenance or otherwise.

v

* ApPEAL from order passed by R.S. Tlpms, District Judfre of

: i)huha, reversing the decree passed by, and remandmu the case

to D: 8. Sapre, Subordinate Judge of Shlrpur
Suit to recover mamt.enance.

The plaintiff brought a suit claiming arrears of mamtename '
for ten years ab the rate of Rs, 52 a. year, and a declaration that

“she had a right to receive during her life-time Rs. 52 a year out.

of Rs. 217 which the defendants (first cousins of plaintiff’s - -
deceased. husband) received from the Government as cash'
llowance. . ‘ '

S

e Api)ea.l No. 28 of 1906 from. order,

"+ The section runs as follows:— . _
- 4. Except as hereinafter provided, no Civil Court shall ente:tam any suit relatmg

to any pension or grant of money or land revenue conferred or made by the British or
' ‘any fbrmer Government, whatever may bave been the consideration for any" such
pension or grant, and whatever- may have been the nature of the payment, claxm or - )
‘yight for whxch such pensxon or grant may haye been substxtuted. -
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The nght accrued to the plamblﬁ‘ by vxrtue of an agreement o

- Whlch the defendants passed in he1 favour.

. The avreement in question . was executed on the 22nd July
189") by the defendants whereby they agreed to pay the

~ plaintiff Rs. 52 per year during her life-time for her maintenance -

out of the jannual cash- allowance (vmasﬁamn) of Rs._2l7
N 1ece1ved by the defendants. :

The defendants objected to the smt that it d1d nob he in a,bsence .‘

of a certificate from the Collector under the Pensions Act (XXHI
_ of 1871), secbwn 4. :

‘The Subordmate J udve held that the certificate was necessary, '

. and on that ground dismissed the plaintiff’s suit.

 On appeal, the District Judge held that no certificate was
- necessary and he, therefore, reversed the decree and remanded

. the suit to the Subordinate Judge. -Hisreasons were as follows =

It will b seen that the plaintiff does not ask} for a declaration of her ebargo

_ on the cash allowance. There is no such prayer in the plaint. Moreover what
" she wants is a‘declaration that she has a right to receive Rs. 62 a year from the - -

defendant out of the cash allowance when defendant receives it. The relief A
in paragraph 4 of theplaint must T think be read with the prayer in paragraph
1 the concluding portion of which clearly statos that, in virtue of the agreement,
pia{ntiff has & right to receive Rs. 52 for her maintenance from the defendant
when he receives Rs. 217 for his cash allowance. Out of that sum defendants
- are topayevery year Rs. 52 to plaintiff in other words it was purely for the
convenience of the parties that the cash allowance was indicated as the fund out
_of which maintenance was to be received by the plaintiff. Inthe words of
 Mr. Justice Batty in Zrimbakrao v. Balwantrao (I, L. R. 30 Bom. 101 and
_108), which Ihave. altered slightly to suit the facts of the present caso, the
" * present suit “In no way affects the property falling within the purview of the
Pensions Act ” but seeks a declaration of the plaintif’s right to maintenance as
against particular defendants indicating ““a fund available to the defendant for
. the purpose of discharging that lability by reason of the agreement to that
effect.” To such a deslaration no certificateunder the Pensions Act is necessary.
+ This point was not considered or commented upon in Miya Fali Ulla v.-Sayad
" Bava (L. L. R. 23 Bom, 496) or Vyankaji v. Sarjarao (I. L. R. 16 Bom. 537).
In both these suits it would seem that the point did not arise, for in the
. first-case it was a suit for an account and for the recovery of a co-trustee’s
- share in a certain cash allowance allowed. for the worship of an idol. Simi-
larly ‘in the second case the suit was by a manager of the- Bhrines of two
" deities to recover flom the defendantq the inamdar of the vma"e, thc amount
B 917=7 : ' a
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of the cash allowanee due to: the Shnnes. In bo’oh smts the chlm waé‘

duectly to recover the cash allowahce. - In the present case it is not a elaim
for the recovery of a share of “the cash- allowance as such,.but it is a suit for a”
declarationand for recovery of a ce1 tain amount of maintenance due to a Hindu

" widow from a cash allowance, whlch aecordmw to the terms of the agreement

between the pariies concerned,.was indicated as the fund-from which it was to
come. The destruction of the cash allowanee for any reason would not destroy
the plaintif’s right to maintenance. In this view of the case differing from the.
Iower Court T hold that no certificate under the Pensions Act is necessary for

o a mere declaratory suit ; for, a declaration of the pleintiff’s right-upon an agree- -
‘ment to recover from the holder of the eash allowance her maintenance is not a

suit relating to the cash allowanee within the contemplation of section 4 of the

Pensions Act.- It would at first appear from the Court fee paid on ten times

the annual elaim of plaintiff, both in suit and in appeal, that plaintiff seeks to
make her maintenance a charge on the cash allowanee o the extent of Rs.-52 a

* year, but if that was her intention it has not been expressly stated in appeal, and

her pleader expressiy mentions to the Court that she does not pay for a charge -
but merely for a declaration as mentioned in the plaint and hfv.s relied upon

. Tmmbakrao v. Balwantrao (L. L R. 30 Bom: 101).

V1eW1ng, thelafme, the - elaim as nothlng more than fora decla,latlon of -

plaintiff’s right to receive from the defendant her maintenance, the cash allowance -

boing merely mentioncd there as the fund which is available to the defendant. -
for the purpose of discharging that liability, I decide to reverse the decmon of .
the lower Court on this plehmmaly point. : '

The defendants appealed .
G. K. Dandekar, for the appellants, -
D. A. Klzare, for the respondent

CHANDAVARKAR, J. :—The claim allowed by the lower Court‘
in favour of the respondent is one for maintenance on the basis
of an agreement between her and “the appellants. In the plaint
she allefres that under- the agreement she is entitled to an annual
payment of Rs. 52 for her maintenance out of a cash allowanes
which is received by the appellant from Government. It is not
dlsputed before us, and' in fact both the Courts below have held,
that the cash allowance falls within the definition of a pension or
grant of money or of land revenue within the meaning of thqse ,
telms in the Pensions Act XXIII of 1871, 1If thisis a suit 'relatinrr
to a pension or grant of money or land revenue, the suit could not
be taken cognizance of without a certificate under section 4 of the .

Pensions Act. It is argued that-this claim arises from an agrec-
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menb betweon the parbles. The words of that section aré, , how-
ever, w1de enough to include any suit to enforce such a claim.
PrOV1ded it relates to a pension or grant of money or of land -
revenue; it is immaterial whether the claim is based on an-
"a greement between the parties -or arises out of any other legal

right’ ‘or liability and whether it is a claim for "a share by way’

“of partition or maintenance or othe1w1se This was the view

taken by Sargent, C. J., and Telang, J., i in Appeals Nos, 18 of 1891-
and 129 of 1890. In the forme1 the suit was brought against -

a Samnjamdar by one’ who claimed.a sha,xe of his income as his

illegitimate son entitled.to-it either as a sharer inthe Saranjam ‘
regarded as ancestral property .or-by way of mamtenance. The .

judgment delivered was in these terms —

“The claim can be only for a share in 1 the ancestral ‘property
or, in the event of its being impracticable, for a share in the
.income, and, therefore, in either view a claim against a Saranjam.
which the Civil Court cannot entertam without ‘the sanction of
‘the Collector.” : :

That judgment was follo\ved in. the other Appeal No. 123 .

of 1890, There the suit was. brought by~ certain dhaubands
of the defendant Saramjamdar for a share in the profits
of the Saranjam entitled to maintenance under the terms of a
‘deed of partition and of an agreement. The Oou1b held that it

could not take cognizance of the suit without a certificate under

‘the Pensions “Act. Theré is no written Judqment of . this Court
in tho latter case but one of the Judges of the present Dlvis1ox_1
Bench, who was then a member of the Appellate Bar, appeared in

the case for the respondent and is able to say that that was the

ground on which the appeal was decided.

“Those two decisions apply. to the. present case. But it is
mgued by M.  Khare in support of the decree of the Court
below that the &dreement on which his client rehes, creates
no charge on the cash allowance in the hands of the appellants.
The words are sufficient, we think, to create a distinet charge upon
the cash allowance and impose no personal liability on the
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appellants. The undertaking by them i isto pay Rs, 62 out of the "

cash allowance. The source from which the payment is to come
B 1168—1 : '
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» is maxked out, aud if that llablllty faxls, there is no other hablhty
for “which the ‘appellants can be held responsible, We. do not .
“agree with the District Judge when he says that in the plaint all -
“that the plaintiff asks is a declaration that the respondent has a .

- right to receive Rs, 52 from the appellants, The words “ out of "
- the cash allowance * mean a charge, nothing less or more, and the

construction which the learned Judge has placed upon the relief
- claimed in the plaint is, we thmk wrong. . Me, Khare asks us to

give him an opportunity of once more going before the Collector
for a certificate under the Pensions Act bub once ‘an application '

~was made to the Collector and he has refused to grant a

" certificate, * We do not think we should gwe the respondenb

R another opportunity.

- 1907,
Marek 21.

'We must therefore reverss the order of the. Court below and
restore that of the Subordinate Judge. The costs of this appeal -
and of the appeal to the Dlsbrxcb Court to be on the respondents. '

- Deerce reversed.
R. R

+ ORIGINAL OIVIL.

Bejore M J%estwe Davar.

MOWJI MONJL (Pratwirs) v. KUVERST NANAJL axp OTHERS
: (DEBEND\NTS) *

. C'ml Py ocedure Code (Act X IV of 1883), section 28—Misjoinder of parties and )

. causes-of action—"* In respect of the same matter ”, Meaning of—Pmctwe

- The plaintiff sued two sets of defondants to recover from either the ote or.
the other a sum of monoy for the rent of his godown: The plaintiff- agreed to .

‘1ot a godown to defendants 1—6 from 1st May 1006. At the date of the agree- -

ment the godown was in the possession of Messrs. N:and Co, Defondants 1—6

. alleged that they did not get possession. of the premises in terms of .this agree.
" ment ; that only one compartment out of three was given to them on the 29nd

" May ; that they did not get possession of the other two compartments and in -
~ consequence they had to hire other premises. Messrs. N. and Co, plead that ’
. -there was an oral agreement with the plzuntlﬁ that they should occupy the

. godown - txll the end of May ]906 that they gave up possession of one compalt-
L * Ongmal ‘nif No, 4435- 20047 of 1906.
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