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‘The second reason given by the learned Judge at first sight’
creates a dlfﬁculty in the way of our mterfennor ‘because it would:
 seem that be exercised a discretion, but that discretion was
exercised on the . basis that a new tenant had ‘been already in
occupatlon of the same shop. :

Tt is asserted by the advoca,te for the applicant andis conceded
by the advocate for the opponent that there is nothing on the
record that substantiates that statement ; and therefore, so far as’
the discretion of the learned Judge is based upon that statement,

-it has no lega.l foundation. It may be that it is true. If so, it

must be proved in the usual way, and if it is proved, then it must

be considered, having regard to the dec1s10ns, what the effect is
of this tenancy

But the result is that we must make the presenb rule absolute
and send back the case to the Fourth Judge in order that he may
deal with the apphcatwn according to law.

Costs will be costs in the application before the Fourth J/ udge.

Rule made absolute. - -

G. B. R.

: AP PELLATE CIVIL,

Before Mr. Justwe Aston and Mr. Justice Hieaton.

NARAYAN GANPATBHAT AGSAL (or16INAL DECRER-HOLDER), APPEL~
LANT, . .. TIMMAYA min SUBBAYA (ORIGINAL DEFENDANT) AND
ANOTHEB. (ORIG-INAL SURETY), RESPONDENTS. *

Lzmztatzon Act (XV of 1877), Schedule II, Awrticle 179, Explanatwn 1,,

~ para. 2—Decree—Jointly passed—Application for execution against surety-— .

_Civil = Procedure Code (Act XIV of 1882), sec. 258—A decree cannot be
treated as “jointly passed” ds against the judyment-debtor and his surety.

Before the passing of the decree in an original suit, N became liable as surety

~ for the duo . performance of part of the decree. The decree in the original suit

was passed in: fanuary 1893.' The decree-holder filed several applications to -
exccuto the -decreo against the judgment-debtor. All these applications were
W 1thm the penods prescribed by the Limitation Act (XV of 1877). But it was

" only in 1902, that he filed an application to execute the decree under section 253

of the Civil Procedura Code (Aot XIV of 1882) as against the surety.
* Second Appeal No. 753 of 1905,
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Held that the apphcatxon to execute the decree a,_.,amst the surety was barred

by time, since the decrée ca,nnor be treated as passed jointly-as aO’a.mst the . =
Jud_gment-debbor and the surety, within the meaning of article 179, Explana-

. tion. 1, paragraph 2, of the second Schedule tothe Limitation Act (XV of 1877).

+ The words “ passed jointly * in article 179, Explanation 1, paragraph 2, of the .

_ second Schedule to the Limitation Aet (XV of 1877) refer to the decree which
s “passed jointly * against more persons than one; and do not mean.a decree
where a joint habxh!sy may be deduced by combmmg the surety bond and the
provisions. of section 253 of the wal Procedure Code, with the decree in
. dispute. :

» * SECoND appeal from the decision of G. D Madaaonkar, Dlstnct
Judge of Kénara at Kérwir, varying the decree passed by J A,
Saldanha, Subordinate J udge at Sirsi. :

Application to execute a decree against the surety.

The decree-holder Narayan Ganpatbhat brought a suit against

one Timmaya; and during the pendency of the suit attached a

~ debt of Rs. 202 due to Timmaya from one Dajiba Dongre, who -

was prohibited by an order of Court from paying the amount to
: Tlmma.ya. This attachment was raised upon Narasinha giving
'~sureby: before the. decrée for payment.of the-amount, viz, Rs, 202

into Court, if so ordered. In the suit, Narayan obtained a decree
“against Timmaya for Rs. 88-4-0 with interest at 6 per cent.

‘The decree-holder then on the 12th October 1894 filed a dar-
khast to execute his decree against the judgment-debtor alone.

And he then filed several other S1m1lar darkhasts all within the

-

time allowed.

It was ‘not till the 20th June 1902, that he sought to make the
‘surety liable under the decree, when he filed a darkhast against
the surety to recover Rs. 202, and against the judgment-debtor to

recover the remainder. By this time the decretal debt had

a.lready gone up to Rs, 827-9-8,

The Subordinate J udge dismissed the darkhast as tlme-baned
aoamst the surety.

. On appeal this, decree was_ confirmed by the Dlstnct Judore,
. who reasoned : -

““ As regards the surety, the case seems ta me to be different. Neo application
. against him was filed till 20th June 1902; and then no notice was served upon

>
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hlm as the decree-holder-did not pay the process fees, Ho'is only llable if 1t is

held that he falls w1thm the purview of Explanation 1 to article 179, that is;’
that”the d-ye¢ was parsed jointly against him and the judgment-debtor -
'J/lmmaya ; so that the darkhast application against the latter keep alive the
liability of the surety. ' The surety from exhibit 3 is clearly liahle under
section 253, Civil Procedure Code, to be proceeded against in execution of the

- decree against the judgment-debtor. But_ that deeree may be executed againshi‘ ’

him to the extent of Rs. 202 < in the same manner as the decree against the
defendant.” -But section 253, Civil Procedure Code, does not warrant the conclu- .

_ sion that a step against the one is tantamount even for the purposes of the

Limitution Aect, to a step against the other. In fact, the proviso to section 253,
Civil Preccduro Code, expressly safeguards the surety and militates against

- such an inference. In this case, up till 1902, the surety had no nofice that his

liability still existed ; and if the Limitation Act provides for the notice to the
judgment-debtor every three years at least of his continued liability till the

" complete discharge of his debt, and does not leave him to presume snch continu-

ance, because of his non-satisfaction of the deeree, the surety may be presumed
to be entitled to at least the same notice and not to be exposed to have his -
liability sprung upon him after the lapse of any number of years. To put it
shortly, I do not think that the law makes such notice to the judgment-debtor -
tantvmount to notice to the surety, much less the decree against the one tanta-
mount to a joint decrce against both even with the surety’s liability undmf
section 233, Civil Procedure (..l¢, whish enly gives the decree-holder an alters .
native yemedy ‘against the surety and one which is more expeditions than a
regular suit,, The principle is, T think, the one laid down in Kusaji v. Pinayak,

329,

"L L.R. 23 Bom. 483 rather than in Baboo Ram l\zshen V. Iiurlchoo, 7 W R..

x

The decree-holder appealed to the High/Coﬁrt,

'G. 8. Mulgaonkar for the appellant ;—The decision- of the
lower appellate Court is unsound in law. A surety can be -
proceeded against in execution under section 253 of the Civil ~
Procedure Code (Act XIV of 1882), and in .view of Kusass
v. Vinayak®, the decree should be held to be joint decree passed
against both the judgment-debtor and the surety. See also
Venkapa Nait ~v. Baslingapa® and Jamsedji v. DBawabhai®,
Hence, any step-in-aid of execution against the judgment-debtor -
would operate to keep the decree alive against the surety also, .

Nilkantha Atmaram for the respondent ;—I submit t‘hatithe‘-
decree unde. execytion is not a joint-decree at all. The surety -

@ (1895) 23 Bom. 473 8t p, 483, () (1897) 12 Bom. 411, -
i ®) (1‘“00) 25 Bom, 409, ‘
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is not a parfy to the suit. The decree was passed in'1893 and
it was not till 1902 that a darkhast was filed against the surety;
The case of Venkapa-Naik v. Baslingapa® is not in point: it only

"decides that a decree-holder can ploceed in execution as against

the stirety: he need not file a separate sulb. Kusaji v, Vma ./a/»(z)
also does not help the appellant. ‘

G. 8. Julyaonl:ar was heard in reply.

ASTON, I :—Respondent, No, 2 had, before the passing of thev»
:'/decree in an original suit, become liable as surety for the due -
‘performance of part of the decree. The decree in the original

suit was passed in Jahuary 1893, - The first darkhast application,
- which was made to execute the decree under section 253, Civil
Procedure Code, as against the surety was in 1902, '
. The appellant seeks to take advantage of the previous applica-
tion for execution made as against the judgment-debtor in order
“to prevent the bar of limitation. Article 179, Explanation-1,

paragraph 2, sets out that ““where the decree or order has been -
passed jointly against more persons than one, the application, .

if made against any one or more of them, or agamst his or their
A repxesentatlves, shall take effect against them all.” It has been
.argued that although the decree in question was nobt in fact
passed jointly against the judgment-debtor and the surety, the

appellant should be allowed to take advantage of this provision -
and to treat the decree as passed jointly as against the judgment- -

debtor and the surety, because under section 253 there becomes
established a statutory joint- liability on his part.. In support
~of that contention the case of Kusyz v, Vmayak(z) was cited,
and "it is contended that in that decision the decree against
the judgment-debtor was treated as a joint decree against the
judgment-debtor and the surety. But it-is clear on referring
to that case; that the judgment expressly describes as assumption
the proposition that the surety was to be treated as a parly to
the suit, bound so far as surety. for its due performance: and
that case does not decide, that where there is joint liability with

- the judgment-debtor to be deduced i_'tom the decree and surety .

Q1) (1887) 12 Bom. 411, @ {1898) 23 Bom, 478 ot p. 483,
© 1314—1 :
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bond and section 253, Civil Procedure Code, combined, there

the original decree must be treated as one ¢ ‘passed jointly
against the judgment-debtor and the surety. The words of the .

. exp]anatlon to article 179 alrea,dy read appear to be plain: they

refer to the decree which is “passed jointly” against more
persons than one,',a.nd do not mean as far as we understand them,
a decree where a joint liability may be deduced, by combining the
surety bond and the provisions of section 253, thh the decree
in dispute.

The appellant is thus not entltled to take advantage of the
previous application for execution of the decree, which he made»
aoamst the judgment-debtor.

Mr. Nilkanth for the respondent also contended that the decree
of the lower Court may be supported on the ground that it can
be shown that the District. Judge was in error in holding that
the decree as against the judgment-debtor, is not also barred.

. In view of the decision we have arrived as to article 179
~ Limitation Act, we need not go into this point,

Decree of the lower appellate Court confirmed with eosts.

Decree confirmed.

R. R.

" ORIGINAL CIVIL,

D e

Before My, Justice Secolt,

JAIRAM NATHU (PrLalNTIFF) v, NATHIf SHAMJ1
) AND OTHERS \ DEFENDART:).*

Hinduw Law—Pariition—LEzpenses for eeremonics of brother’s sonsg—

Share of step-mother—"Value - of stridhan o be dedusted ﬁom share—
E:cpenses Jor ceremonies qf grandchildren,

In a suit for partition brought by a Hindu af*amsb his father and brothexs, )
the brothers are entitlad to have set apart from the family property a sum
sufficient to defray the expenses of their prospective thread, betrothal, and
marriage ceremonies, such sum to be calenlated according to the extent of -

- the fami‘ly property, A father's wifo is on such partition entitled to a shaye -

* Suit No, 841 of 1905,
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