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» Before Mr: J ustice Awion zmcl Mr J'ustzce Beaman :

.

‘\IARTA\ID TRIMBAK GARDE AND- “ANOTHER (onmmn, PLAINTIFFS), 1906, -
APPELLANTS, o VINAYAK LASHINATH 'KHASGIVALE - (or1crmap - _August13.
- DEFENDANT), RE@PONDENT. ' : ’

.Pmct'bce—-_Decree—Executzon ofdecrees—-Tmaner of dgcree from one m’smct‘
to anotker—-Rules qfexecutw,z dzﬁ"erent in-the two d;strzcts—Procealure

" Where in different districts, differont ‘modes of exeonhon are. ptescnbed @md
"where the question is how a -decree ps.ssed in one, but-of which, execuhon is'
- sought in another of such distriets, is to be oxecuted, -the execu’omv Conrb must-.
be guided by the rules in force in its own distriet. » o

APPEAL under sectlon 244 (¢) of the Cwﬂ Procedure Code
‘Act XIV of 1882), from the de01s1on of . D. Ka.v1shwar, Flrst
Class Subordinate Judge at l\ésﬂ{, in executlon proceedmvs .

- The plaintiffs obtained a decree agamst the defendant in the
Court of First Class ‘Subordinate Judge at Poona. The decree
was in terms of an award filed, Tt prov1ded that the plaintiff
should pay off certain debts of the defendant (who was a mmor)

- in addition ‘to the sum of money that the’ plaintiff had adyanced:
and on his doing 80, :the defendant’s property (viz., the dwelling.
house in Poona, and lands-and house " in the Nésik District) were
to go as security for the loan. The defendant was to pay -the,

- money Within two years of the. da.te of award, and on his fa,ﬂure
 to do so, the plaintiff was to recover. hlS money by sale of the
defendant’s property secured to- h1m

~ The defendant made a”default in pa,yment whereupon the
. plaintiff executed ‘his decroe in ‘the Poona Court and got the
defendant’s hovse i in Poona sold through the Court. - ‘The ‘whole
claim of plaintiff was not satisfied by the sale-proceeds, the:
plamtlﬁ ‘therefore, applied To the First Class Subordinate Judge’
‘at Poona to transfer the execution procecdings to the First, Class”
Subordinate Judge’s Court at ‘Nisik.for sale of ‘the lands and &’
house belonumg to the defendant situate”in - the ‘Nésik District.*
- The ‘ésceution’  proceedings~wers accordmrrly transfcued to the
Nésik Coulb

~ #First Appeal No. 147 of 1003,
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Cow -

106, . The rules governing’ executxon of ‘decrees ‘in the districts of
Magraxp | Poona and ’\Tasxk were dlﬂ‘erent "The rules ran as under -~

.-w‘,-e

v, ) . - -
- VisATAR, . T e “ Undor the Government Notxﬁoahons
1\0 2600’ dated the 21th May 1880 shown in the margin, decrees of the
Yo. 762, dated the 9¢h February 1892‘ nature shown against the fc]lowmo'

No. 8039, dated the 27th November .o coeo- 3ol be teansforred to the

990,
1 “Collector for exeoution :— - _
#{ - Decrees ordering the salo of any immoveable pio-
.P°°“a’ . perty belonging o a person who is an agriculturist
. Sétdra, within® the meaning of the Dekkhan Agriculturists’
Sholapur.

2 Retief Aet, which bas been specifically mortgaged for
the repayment of the debb to which any such decree
: relates 3 : Can

#e A):mednagal;

B¢ Decrees for money in the execntxon of w}neh a
Court has ordered the sale of immoveable property
oo . belonging to any person who earns his livelihood either

Alf other districts. <. wholly or principally by agriculture.

(2) Deerees or rdering the sale of immoveable property
belonging to any such person in pursuanee of a contract
| specifically aﬁectmg the same. :

In the Ndsﬂ{ Court the defendanb taking advantaore of the
difference in the rules of execntion, raised the contention that as
he principally maintained himself on agriculture, the execution
proceedlnrrs should be transferred to the Collector for sale of
the properby R » vt

The Subordmate Judge at Niésik' acceded to this coﬁtentxon

. and held that the gale should be made throuoh the Collector of
- the District,

“The plamtlff appealed to the. Hx rrh Court. . .

P, L K&are, for the appellann :=The defendant ehould not be
allowed to raise the plea that he was an’ ‘agriculturist at the stage
of proceedm«s that he had done. He was not described as. an

- agriculturist either in the award of in the decree that followed.
upon jt. The execution proceedings were commenced in 1894,

< and the Poona Court sold defendant’s house in Poona in. June:

. 1901, The decree was then transferred for execution tothe Nésik.

Court; and it was there in June 1903 that he first raised the

plea that he was an agriculturist. This plen‘he bas raised too
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"‘ilate The ptesent ca.se is the converse of the proposxtlon lmd‘ |
down*in- Qganmal -vi Ramehandra®,  The lower. Court.should.

-not therefore have accepted the plea of the defendant that he was
an agriculturist, and it should not have ttensferred the executlon
proeeedmgs to the Collector.
- R. R. Desas, for . the respondent (defendant) t~=The loier
Court has arrived at the ﬁndmg as a finding - of fact that the

defendant maintained’ hlmself prmmpally by agmculture. The

N4sik District is not one of the four districts mentloned in-the'
: Governmenb Notifications®, Hence either clause 1 or 2 applies

- to the present case.. The present is a decree for recovery of’
money and the Coutt has ordered the sale of immoveable property
- belonging to the defendant. The execution proeeedmgs were.

under a mortoage-decree and hence clause 2 of the rules would
,_'a.lso apply. . C

" PP, Kﬁare, in reply.—-The defendant must make outlthut he.-

was entitled to have the execution. proceedings transferred to the
Collector as tested by the rules obtaining in. Poona, the -execus
" tion proceedings having first ~commenced in Poona, Further
: clauses 1 and 2 of the rules do not apply. The’ present decrée
is not & mere money decree and so clause 1 doesnot-apply. Nor
doés the clause 2 apply for there was merely. an award and the
" property was to be sold not under the terms of a contract bub in
executmn of a decree in terms of the award # S

". .x"
.....

‘decree Wes ptoperly sent by the Iower Gourt to the Collector for:
’execu(uon. The decree in questxon awards to the decree- holder,‘;;
a siim of Ioney to be recovered” from "the defendant, dnd it is

left to- the judgment-creditor &0 .apply for the sale’ of certain
property secured by the decree. It is common ground that
subsequent to the decree, an mder for the sale of 1mmoveeble
property was passed. : : : :
Mr. P. P. Khare has contended theb the lower Court. has no
jurisdiction to allow the. defendant to plead. in the execution-
proceedings his status as an’ ‘agriculturist or more accurately his
status.as a person earning his livelihood principally by agricul-
@ (189)P.J. p.342. () See ante,p. 6,

-~

1906.
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.ture, . He has contended that the Court had no such Jurlsdlctmn,’ :
“because in the suit, and in certain proceedings takén in Poona
-before the' decree was transferred to Nésik for further execution,’
-no questxon of the status of the defendant was raised. . Mz, Khare

has.also contended that if such a question’was to be raised.at all,

it .gught to have been raised in Poona- and before transfer of the

. decree to. Nasik for execuhon, .and has relied on the case of
.- Gyanmal v, Ramchandm @, ;Butthe facts in that case are wholly
different from the present proceedmgs. ) ‘Tn tha case it is said — -

. M We thmk that the Sibordinate Judge had no ]umsdmtmn in the execution

-~ proceedings to ve-open the question of the defendant’s status as.an agriculburist,

. which had been decided in the course of the suit,” the decree in which was in"
-process of execution.” : »

*‘In my opinion, the Né,snk Court had -no optlon, but -to obey"
the rule issued by Government under section 320, Civil Proce-

-dure Code, and embodied in Government Notlﬁeablons (Rule 17,
- page 58, of the. Civil Circulars), and as soon as .it .was brought.
~-to its notice.that the decree came. within that rule, the Nasik
-Court was; bound. to bransfer the executmn-proceedmgs to the'

4~'

Collector,

- Mr. Khare s second pomt was, that- the. decree in . question

\~~-‘

~does not-come within that rule, and -he contended that it was’
‘ not. & decree for money, in the execution of which the Court has

ordered sale of irmnoveable property, of any person whq,earns his_
livelihood either wholly or principally. by agriculture,

“In my opinion, that conterftion is not sustainable, When* the

_‘:terms of the decree are looked at. The decree:is a. decree. for
~“money, and it is a common ground that .in execution, the” Court
--ordered the sale of immoveable property .belonging’ to a person

who earns his livelihood wholly or principally -from agriculture.

- Although the question seems:to-have been in issue'in the lower

Court, “whether judgment-debtor is an awrlcultunst # . the

-;.ﬁudmtr of the lower Court that he does earn his hvehhood‘
. prineipally: by agriculture is not questioned,in this appeal =

Wt, confirm the decree of the lower Court with- costs on

| appellants,

© () (1896} P, J. p. 542,
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N ~BEAMAN J.—~The principal point pressed on us in this appeal - 1806
is, that the Nésik Court, as nferely a Court of execution, had no  Marmazp
]urxsdlctlon to raise and try the issue whether the ]udgment- sz} AR,

-debtor was an agriculturist, that issue not having been pleaded, - ’
raised or tried in the Court of Poona, either in the suit or the
subsequent executmn—proceedmgs there. " Now if this had really -

“been a true question of status, as Mr. Khare, who argued “the. -
appeal with much ingenuity, evidently -thought it was, there
might, I think, have been some force in the contention. And it -
would, then, have been necessary to examine more closely fhe
cases that were cited to support it. But Ithink that the ques-
‘tion.with which we are now concerned falls to.be decided on a
different and a narrower ground, Where in different Districts,
different modes of execution are prescribed, and where the
question is how a decree passed in one, bub of which execution is
sought in ‘another, of such Dlstmcts is to be executed, it appears
to me plain that the executing Court must be guided by the rules
in force in its own Distriet, Now the N otlﬁea,txons of, Govern-
ment (to be found at Rule 17, page 53, of the Civil Circulars)
show that the execntion of certain kinds of decrees is governed
by slightly different rules in Poona and in Nésik. When this
decree was sent by the Poona Court to be executed in- Ndsik,
the first thing that the exeeuting Court had to do was to decide
whether the decree was of the kind defined by the rules ‘pre-
seribing special "procedure. In the opinion of my learned
colleague it was. - Nobt without considerable doubt and hemta{tlon
I adopt that opinion. 'That, too, was the viéw -taken by .the
Court below: and whether it be a right or a wrong view, there
can be no doubt but that when the .Court took it, it had no
optjon but to apply the rest of the rule prescribing special modes -
of executing decrees within the definition.. The Court had not
to try any question of status, had not to determine whether the
judgment-debtor was an “agriculturist”” within the meaning of
the Dekkhan Agriculturists’ Relief Act, as the Court in Poona, no
doubt, might have had to'do, ‘but after coming to the conclusion
that the decree fell within the definition of the rule prescribing
special modes of execution for that kind of decrees in Nésik sub-
ject to another condltlon, the Court Was bound to determme

11462
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determine, in other words, whether or not the ,Judgment-debtor'
was & person earning his livelihood wholly or principally by

agriculture. This the Court did, and finding that he was, it was °
again compelled to send the decree for execution to the Collector.
I think, therefore, that this appeal fails, and thab the decree of

the Court below must be confirmed with costs. :

Decree confirmed.

PULL BENCH.
?‘APPELLATE 'OIVIL '

‘ Whether or not .that condltlon also had been fulfilled; It had to -

.quore i Lawrence Jenkms, K oL E., C’hzef Justwe, My, Justice Aston, '

My, Justice Beaman and Mr. Justice Heaton.

TEE SEORETARY or STATE ror INDIA 1N COUNCLL, AI’I‘LICANT, v.
BHAGIRATHIBAIL (ORIGINAL PLAINTIFE), Oproﬁzm.

Civil .Procedure Gode (Act XIV of 18823), sections 411 and 412—-lenhﬁ'

permitied to sue as o pau]m—C’ompromzse—thdmwa by~ plamtzﬁ‘ without .
permzsswn—Success—-Fazlure R

1f a plaintiff, who has been permltted to 8Ue AS 3 pauper, mthdra,w from the -
_ suit without permission under section 373 of the Civil Procedure Code _
{Act XIV of 1882) as the result of a compromise by which he ‘obtained a

substantial part of the relief claimed, he does. npt succeed in thie suit-within .

- the meaning of section 411 but he fails in the suit within the meanmg of

section 412 of the Civil Procedure Code

-

APPLICATION under section 622 of the 01v11 Procedure Code

(Act XIV of 1882) against an order passed by G.R. Gokile,"

Joint First Class. Subordma.te Judge of Sholépur in Clvﬂ Sult

 No.5550f 1904, -~ . . .

- The plaintiff Bhag1rath1ba.1 was permztted to ﬁle a smt in

* Civil Application No. 456 of 1905,

r

farma pauperis against her deceased husband’s relations for the
recovery of her maintenance and for residence. During the
progress of the suit-an award was made between the parties
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