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some exbent and onsome. occasxons mterfemm with: thelr fteedom )

T

of action as private citizens.

- On these grounds, in reference No. 23 of 1907, we answer ‘

both the questions referred by the Chief Presidency Magistrate

‘in the affirmative. ~The Magistrate in sentencing the accused
will, we have'no doubt, take into account the fact that these are

test cases, and that, as for the first time our judgment settles the
law, o~ very light sentence of fine will be sufficient to meet the
ends of justice. In Appeal No. 118 of 1907, we reverse the order

of acquittal, conviet the accused of the offence charged, and

sentence him to pay a fine of rupee one ; m default seven (7)
days’ rigorous 1mpr1sonment ' .
: B R. R.~

*'APPELLATE CIVIL,

Brfore My, Justwe Ohandavarkar and M. Justwe DBeaman.

TARA rarrser HARI SHINDE. (ORIGINAL PLAINTIFF), APPELLANT, 2.
"KRISHNA oM BANDU Axp oOTHERS (ORIGINAL DEFENDANT 2 ARD
W0 OTHERS), RESPONDENTS* . .

Hmdu Law—Murali—Married sisters— Exclusive vight claimed by- Mumh '

| as unmarried daughter to inherit her father's proper ty—Kanyft-Mazden——
L Mtfaksham-— Vyavaﬁarmayukh—Act XXI of 1850,

~ A Vaghya (male dedicated to the god Khandoba) had ‘three daughters, one

of whom was o Murali (female dedioated to the god Khandoba) and two married, .

After the Vaghya’s death his Murali daughter, who lived by prostitation and
" had children by promiscuous intercourse, claimed her father’s property as heir
to the exclusion of her sistors under the rule of Hindu Law that an unmarried

daughter inherits to her faf,her before his mamed da“ghtex "The first Court:

-allowed the claim.
- On appeal by one of the defendants (married daut’hters) the J udge varied
the decree by allowing the plaintiff a third share in the property.

" On second appeal by the plaintiff the appellate decree was confirmed there

being no appeal or cross-objection by the defendants against that portion of the
decree whereby the phmtxfE was allowed to share her father’s property equally
with her mamed sisters. -

. _* Second Appeal No. 333 of 1906,
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Held further, that'a woman, who in her maiden condition becomes a a prostx-
tute, being neither'a kanya (unmarried) nora ulastri (married), bub bemg at

* thesame time notmthsta,ndmg her prostitution a qualified heir as held in Advyapa
- v. Rudrava®, ‘would be entitled to succeed to her fa.thet s property only in.
'default. of either married or unma.med daughters,

%ECO\ID appeal from the decision of F. X, Deaouza, Distriet”
J udge of Sholdpur, varying the decree of C. R. Karka,re, Subordi~.
nate J udge of Pandharpur.

The plaintiff sued to recover possessmn of certain lands Wxth‘i;
mestie profits, alleging that the lands belonged to her deceased
father Hari Shinde ; that she being the unmarried daurrhter was .

“the proper heir of her father to the exclusion of defendants 2.

and 3 who were his married daughters; that Hari Shinde was a

“Vaghya (male dedicated to the god Khandoba) and she was a

Murali (female dedicated to the same god) and that defendant 1,

~who was the son-in-law of Hari Shinde, that is, the husband -of

defendant 3, and tenant of the lands, having refused to dehver-
possession, the plaintiff brought the present suit for' possessmn
and mesne proﬁts : :

* Defendant 1 denied the tenancy and setting up “his own txtlev
as donee under Hari Shinde contended énfer alia that the plamtlff

" being a Murali dedicated to the god Khandoba she was married .

-to that god and cannot be said to be unmarried and that she was~
a prostitute by plofessmn :

Defendant 2 1epl1ed that she, plamtlﬁ' and defendant 3 wele’
full sisters, that as the ‘plaintiff was by professmn a prostitute,
she was not the heir of their father under Hindu Law and that:

*defendant 1 had no interest in the property be being sxmp]y a
_ tenant of their deceased father Hari Shinde. . , N

Defendant 8 answered thas she, plalntxﬁ‘ and defendant 2 bemwb
the daughters of Hari Shinde were his proper heirs. -

The Subordinate Judge found thas the gift alleged in his favom

by defendant 1 was not proved and that the plainiiff was entitled

to inherit the ploperty in sult in preference to defendants 2

' 'and 3

) (1879) 4 Bomn, 104.
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He, therefore allowed the clalm obselvmw -

" But there is no doubt fst all -that unde} the Hindu Law, prevaﬂmg in the
Bombay Pretldeney, plamtxff who is an unmarried daughter, is entitled to

" inherit the property in suit, which a,dmlbtedly belonged to her father deceased Hari -

" Shinde, in preference to defendants 2 and 3, who are the married daughters ‘

- (L. L. R."Bombay Vol. 14, pages 4 to 13). Itis cont.nded for the defendants -

- that plaintiff being a Murali must have been married with the god ““Khandoba”

~ and that consequently she cannot be considered to be unmarried. I seo no .

foree in this contention, The alleged marriage with god (Khandoba) is no

_- marriage at all under the Hindu Law. DPlaintiff is still #izled unmarried under
. the Hindu Law, though she may have been married with the ged « Khandoba,”
The' defendants further contend that plaintiff is a Muraii and that conse-
‘quently she is disqualified from inheriting the property of her father, This
contention is also utterly untenable, The defendants have cited no authoritios’
for holding that a Murali is disqualificd from inheriting. the property of “her

parents, Murahs and Vaghyas do not 1elmqmsh their woxldly affairs. They-
. own property’ In fact they lead their lives just:like otber people. I,
therefore, hold that a Muwrali can inherit, just like other women. The-

defendants further contend that plaintiff is unchaste, that she maiutains herself
~ by prostitution, that she is an outcaste and that consequently she is disqualified
" from inheriting the propérty in suit. There is no satisfactory “evidenco on
record to show that plaintiff is an outcaste. On the contrary the evidencs

 satisfactorily. shows that the Maratha or Kunbi people and even her 1ela,t1ves -

(plaintiff is of Muratha or Kunbi caste) mix and dine with plaintiff and that
.sho is respected by the Kunbi people. It is, therefore, evident that plaintiff is
rot an outcaste. It is to be remarked here that loss of caste or degradation

from caste is now no bar to inheritance. Plaintiff admits that she follows the -
profession of a prostitute, - She has admittedly got children from prostitution.

But thero isno doubtat all that under the Hindu Law prevailing in the
Bombay Presidency, a daughter is not escluded from inheritance by her

unchastity orincontinence. The caso reported at page 104 of I. L. R., Bombay, -

Vol 4, satisfaotorily shows that under the Hivdu Law prevailing in this Presi-
doncy, a daughter is not debaried by incontinence from succession to the estate
of hier father. On the whole, I hold that plamtlﬁ' is entitled to mhor.t the
ploperty in suit in preference to the deferidants 2 and 3.

~ On @_ppeal by defendant 2 the Judge found thut the plaintiff
~ was not the heir of Hari Shinde in preference to defendants 2
and 8, His reasons were as follows :—

Tho faets of the case are pecuhar. The plamtlif and defendants 2.and 3 aro

~'the daughters of one Hari Shindp who died in the year 1903 and defendant 1 is

the husband of defendant '3, Hari Shinde was a Vaghya and the plaintiff is a

‘Murali. The peculiar characteristics of the Vaqhg/as and Muralis ave desenbed
B 9175 .
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ab page 189 of the Sholépur Ga.zetteel. Suﬁice it to say that they form” well -

recognized classes of devotees dedicated to the service of the god Khandoba. -
The Muyralis are, as a rule, young girls whose parents have ‘vowed . them fo
Khandoba’s service ; before they attain puberty, they are marriéd to the god by"
rites of corrupt s1gmﬁca.nce and they are thereafter incapable of contraeting a
human union. They maintain themselves principally by prosututxon whlch_
with them becomes a mode or incident of worship.

Plaintiff admits in her deposition (exhibit 34) that she hves by prostltutlon"‘_
and has four children bag gotten by promiscuous intercourse. Tt is contended on -
her behalf that her mystic marrige with Khandoba is not a union 1ecovnlzed‘ :
by Hindu law ; that in the eye of that law she still remains unmarried; that
as such she is entitled to inherit her father’s estate in preference to her married

“sisters defendants 2 and 8 ; and that her incontinence is no bar to succession $o

her father, These contentions have found favour with the Sub-J udge.

*. The preference of the unmarried daughters over the married ones is founded

‘on the text of Katyayna * Let the widow succeed to her husband’s wealth, and

in default of her tho daughter inherits if unmarried or. unprovided * Mitakshara
ii 2, section 2. And the punmple on which that plefuence is based was that -

. befoxe all a suitable provision for the marriange of daughters must be made :

West and Buhler, 8rd Ed., Vel. I, p. 105,

" Bat what.claim for preference can be advanced by a woman lxke the p]amtlff g

. who ez concessis is incapable of contracting a legal marringe ? In the absence' :

of any authority covering the case, I would hold that the reason for the rule ‘
not subsisting the rule itself has no force. ’

-If this is the correct view of the law pls.mtlﬁ defendant 2 and defendant 3

" are entitled to equal shares in the lands in suit and though defendant 3 has not
. appealed a decree in her favour can be made under the provisions of section 544, -
* Civil Procedure Code, as the grounds of decision are common to both defendants

The Judge, therefore, varled the decree by dlrectlng thatv
“ plaintiff do recover possession by partition in-execution pro--
ceedings of a third share in the lands in suit. Defendants 2 and.

: 3 are each entitled to a third share and - -may . recover possession’

of their ‘respective - shares on payment of the proper Court-fees.
Plaintiff to bear the costs of this suit and appea].’

.

‘The plaintiff preferred a second appeal, -
G. K. Dandekar for the appellant (p]amtlff) :—The questmn is

' whether a daughter who is & Murals and as such leads the life of

prosututlon is entitled to succeed to her father's property in
preference to her married sisters, The. plaintiff, while she was a

* minor, was dedicated as a Murals by her father and she should
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' Anot be made to suffer for the aet of he1 fathe1 The fact that the.

plaintiff follows the profession of a prostltute should be kept out of
- mind because under the Hindu Law prevailing in this Presidency
- a daughter is-not debarred by incontinence from succession to her
- father’sestate : Advyapa v. Rudrava®. In reply to the question

- No.18 4t p. 442 of West and Bithler (3rd Edn.), it is said that the_

Shastras are silent as to the practice of dedicating females as
Muralis and that a Murali.and her son would, according to the
custom of the caste, succeed to the property left by her father,

In the passage on p. 201 of YaJnya.valkya. Smriti with respect

to the succession of an unmarried daughter, there is the term
anudid which means an unmarried woman,” We submit that
- the term should be construed in its strict sense and should bo
,apphed even to a woman who is of mature age but is unmarried
irrespective of the life she may be leadmg The expression used
_on p. 237 is Iwma’f 7, that is,-a maiden. See also Ghose on Hindu
Law, pp. 92 and 148, - - S
 In referring to the passage on p. 105 of West and Bithler (3rd
Edn), the Judge seems-inclined to the view that preference to the
“unmarried daughter is virtually for her marriage, The Judge has
" taken a narrow view of the term marriage. . The’ provi_sion' for
marriage implies maintenance and well-being. The preference
should rest not only upon the fact whether she is married or
otherwisé, but also upon the circumstance whether she is sadZan
(vich) or nirdhan (impecunious). ) C
The passages on p, 75 of the ermltrodaya show that a fathel
has the obligation to maintain his daughter; that the obligation

ig'shifted to her husband after her marriage; and that if the.

husband is poor and unable to maintain her then the obligation
rests on the father as well. So it is the obligation to maintain
that gives preference to an unmarried daughter. If the pro-
position be accepted that the test to determine the preference is
the daughter’s being mrd/zan (impecunious), the case of an un-
cmarrled daughter follows as a corrollary from the said proposi-
tion because an unmarried daughbter is really nirdian if her
father’s dhan (property) be not given to her. See also Bakubaiv.
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ﬂ[anc/&/mbm\l) Pols Ve Nmotum Bapu®, Audﬁ Kumamv Ckamlm
D0i®, Totarwa v. Basawa® and Danno v. Darbo®.

No doubt when an unmarried woman leads the life of & pro-

- stitute and thus maintains herself, it may be contended that she

“is sadkan and not nirdhan. But law will not compel her to"
contlnue to lead ‘the life of a prostitute for her: maintenance..

' G B. Rele for the respondent (defendant. 2) :—With respect_
~to daughter’s succession, the text writers have.given preference
“to unmarried daughters over those that are married. What the’
text writers meant was that married da,ughtels having ‘been
married- ‘at the expense of their father, those that are unmarned_'
at the time of his death should be properly provided . for with

- respect to the expenses of their marriage and maintenance. Such -

preference given to unmarried daughters cannot, we submit, --

- mean the total exclusmn of married daughters. from “inheritance,. -

but according to judicial decisions they are mow so excluded.- "
. The text writers nowhere. spemﬁcally say that they are to be
wholly excluded.

- The term ¢ unmarrled » means one who has the. capaclty to v_

* marry and one who is a kumdri, that is, a virgin. If these two -
__elements are absent, & woman is not entitled.to be termed anudia,
.that is, unmarried, even though her marriage may not have .

actually taken place. What is a Blavin in the Konkan, so is a
Murali on the Ghauts. ‘ B

A’"Murali is one dedicated to god Khandoba. OWihQ; 'td 5herr ,

~dedication she must renounce the world and mustlead the life of
~-an ascetic. The dedication brings about a change 'in "her status,
-Therefore for the purpose of inheritance she cannot be recognized -

-as the unmarried daughter of her father. She has. no right to .
-inheirit at. all, though the natural relatxonshlp for other purposes_
:iay remain unaffected,

The pla1nt1ff’s father died in the year 1903 and her fathet 3 '.

estate Vested in her at that tlme. In her dep051t10n she say.. ,

oy (1884)2?80&1 WO.RE (&) (1879)2A11 561,
() (1869) 6 Bom, H: C. R (4, C.7) 183, ) (1898) 28 ‘Bom, 229
v (8 (1882) 4 ALL 243!



{VOL XXX1] 'BOMBAY SERIES,

* tha she has been all along leadlnrr the life of a plostltute and

~ has got four children by prostitution. Such a palst (fallen)

- woman cannot.claim the sfafus of an unmarried daughter and
. claim her father s estate to the exclusron of her two msters who
~are married,

CIIANDAVARKAR J.:=—The appellant was pla,1nt1ﬁ in the actlon

:-‘ out of which this second appeal has arisen. She sued to recover -
:};_-_;,;possesmon ot the ploperty of her father, Hari Shindhe, deceased,
f;allegmrr in her plaint that he died, leaving three dauohtcrs,' :

: mcludmw herself ; and that she was unmarried and the other two

married. - She claimed the property as heir to thé exclusion.of -

E her smters under the rule of Hindu law that an unmarried daughter
'mhents to her father before his married daughter.

- - The appéllaut’s sisters as defendants resisted the claim upbn
- several .grounds, one of which, material for the purposes of this
second appeal, was that she was a Murali prostitute, and. that,

. therefore, she was not an ynmarried daughter of her father to, _

v ¢ntitle her to the whole of his property.

.

The Subordinate Judge, "who tried the su1t found that
the appellant was & Murali dedicated to the service of the god

Khandoba and lived by prostitution. But he “held that, as she .-

had never married, she was an unmarmed daughter of her father,
" Accordingly, he awarded the appellant’s claim.

Upon appeal prefened by the second defendant (one of the :

appellant’s married sisters), the. District Judge modified the
Subordinate Judge’s decree by ‘awarding to her only a thxrd
share in the property. » :

" -The rrround of the District Judge’s Judgment for dlsallowmn'

~her claim: to thie whole of the property is that she, bemg o pro- .

* gtitute, “ having four. children, begotten by promiscuous inter-
course,” could not be regarded as an wnmarried woman, but that

" she was entitled to share the property equally ‘with her married '

, msters.

The practlcal resulb of that Judgment is that the appellant

who is found to be a prostltute, is given the sfotus, which a
‘married daughter occupies for the purposes of mhentance under

oL
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the Hindu la\v ’\To reasonﬂs given or text c1ted by the Dletrlct :
-Judge in support of that conclusion.

The only question of law raised in this second appeal is
whether the appellant, who has never married but who has led,

' the life of a prostitute since’her dedication as a Murali to the

service of the god Khandoba, is an unmarried woman within the
meening of that term in the rule of Hindu law, which zemﬂates'_
the succession of daughters to their father s property. -

1t has been held by this Court in Adv yapa V. Rudrave® that
incontinence is no bar to a daughter’s right of inheritance to ber
father and dees not bun(r her within the class of « dquuahﬁed'
heirs ¥ i in Hindu law.

But the law that a da,uorhtex, who has become a ploshtute,
does not forfeit her right as heir to her father by reason .of her
unchastity, does not affect the question-whether a woman, w ho',
in her maiden condition becomes a prostitute, is an wunmarried .
daughter of the kind or descrlptlon contemplated in the rule of -
Hindu law, according to which where a man dies leaving several .
dau(rhters, some of whom are unmarried and the rest married, the
former succeed to his property to the exclusion of the latter.

“When it is said that a person is a disqualified heir, what is meant

is that the pefson is absolutely debarred from~all rights of
-inheritance. It is a case then of exclusion from heirship in any
event and under all conditions. But where .a danghter claims -
priority of the right to inherit to her father asan unmarr z'eJ as
against his married daughter, the claim is under other texts of
Hindu law and the. question is one of competition and preference
between heirs otherwise qualified. . ‘ )

The rule that an wrmarried daughter succeeds to her father ]
property before her mariied sister is stated both in the’ Mltak-_
shara and the Vyavaham Mayukha on ‘the authority of three
Smritis or texts——one is of Katyayana, the second of Brihaspati,
and - the bh1rd of Gautama® The Sanskrit word for « “un-;

' @) (1879) 4 Bom. 104 cato
# gee ’pave 202 of Yajnyavalkys Smriti or the Institutes of Ya;nyavalkya with

" the commentiry, Mitakshara, of ﬁh;naneshwam by the late Bapu Shastri Moghe:-

8rd Edition : see also Réo Sdhch Mandlil’s edition of the Vyavahara Mayukha,

page 83,
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Vmarned” used by the first two is anudla ; thab used by Gauhama '
is‘appratta. The same rule is given by Parasara-in his Insiitutes
and by Devala, The former uses the word - kumari” and the latter -
.the word kanya for “unmarried ” and both terms stand for

Vngm > or “malden Mitra Mlsm the author of the Virami-
‘trodivya,- quotes the rule as given by Parasara and by Devala
“and in his comments on it uses the word kanya to SIgmfy
unmarried daughter.” (See Mr. Golap Chandra Sarcar Shastri’,é '
Edition_ of the Viramitrodaya, page ‘73, section 2, placitum 2).
In a subsequent placitum [No. 4] Mitra Misra uses, like the-
Mitakshara and the Vyavabara Mayukha, the woxds “anudha’
-and “ gpralle.”’ - : )

Vhen, therefoxe some of the Smriti wrlters and some of their
commentators, such as Vijnancshwara in the Mitak-hara and
Nilakantha in the Vyavahara Mayukl_)a,'staie that an anadha or

“apratte (unmarried) daughter succeeds to her father in prefercnce
to his ma‘ried (udka) daughter, they mean by the former expres-
ston_a daughter who is otherwixe known and referred to in the -
Hindu iaw books as a /cdnja (m alden)

It is true thab the word kanya is used in certain texts of the
Hindu Shastras as being applicable only to a girl of 10 years of -
age and no other. But as puinted out by Madhavacharya*® in
his commentary on the Institutes of Parasara, that is nob the
popular (lolaprasiddha) but only a technical (pariliashika) scnse '
of the term, smployed specially for the purpose'of recommending
a girl’s marriage at that age so as to enable the person giving
her away to attain to Heaven, And both Vijnaneshwara in the
Mitakshara andiNiIakantha in the Vyavahara Mayukha use the

“# "ide Chaptor 11 of the Achara Kanda of \Iadhavaclm ya’s commentary, page 81,
Vol I, part 2 of Para-ara Dhariwa Sambite with the commentary of £ayana Madhava-
charya, Bombay Sauskrit Series, No, XLVIIL, whero it is eaid :—The word “Zanya
ig esbablished by popnlar aceeptance and applied primarily to all unmarried women *
Bhattoji Dikshit in Wis Siddhanta Kaumudi defines n kanya as an anudha, So also
Culluca Bhat'in his commentary on tho Insticutes of Mamu. See the Minava
Dharma Shastra or the Institutes of Manu published by the Hon’ble Réo Siheb
Mandlik, Vol II, page 1359, Chapter XI: Smriti No.36. At page 1182, lino 19 of
the same is 5“ en Medhatithi's gloss on'a test of Manu, where the former says that
the primary meaning of the term Fanya is “a woman unmfu‘ned and not enjoyed by
any man” Co
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» ’word Fang Yo in 1ts popular sense to swmfy an anudﬁa (unmarned) .
. daughter, W1tﬁout restriction as to age W, ‘ - v

As only one of several illustrations that could be given. from .
both the Mitakshara and the Vyavahara Mayukha of that use -
of the Word kanya, reference may be made to. that portlon of
each of the works where it is pointed out that the sons of a-
deceased Hindu are bound to give away his unmarried dnuahter ;
in marriage before effecting inler s¢ a partition of his property :
and to allot to such daughter a fourth of the share of each son.
Theve the unmarried daughter is mentioned asa Lanya.\ (The )

_Vyavahara May ukha, ’\Iandhk’s Edition, page 38. " The Mltak-
‘shara edited by Bapu Shastri Moghe : page 101), ' :

Sucvh a daughber has, under the Hindu lmv, a legal ‘statqu"bT»

~ her own, with special rights attached to it. And that stafus is -

called vkkmyavast/m (condition of maidenhood) to distinguish: it
from_ the status of marriage, which.is called blaryatwa or kula-

stritwa, and from the status of a prostltute, whlch is deqmnated
" veshyatwa or sadkaran stritva. - v L

The nghts attaching to the. condxtlon of ma1denhood are those .
of protection and maintenance by the father. * Her father, )
says a text' of Yajny ava.lkya, “ shall protéct a kanya’ @, Th'e-;
Mitakshara’s gloss on that is that “ before marrlarre the- futher‘
shall protect h1s kanya and prevent her from gomﬂ‘ wronv” @, '

o) Vn]naneshwara expressly states in his gloss on YE]ny'walk)a s texb as to ‘self-

-aequired property that all the words and texts used by him in the section of the

Mitakshara on inheritance are generally used in the popular (Jokaprasiddha) sense,

" Colebrooke’s translation of Vijnaneshwara’s statement is given at page 887 (placitum 14)

by Stokes in his Hindu Law Books. Ifis not, in my opinion, quite accurate. It -

should be:—“The texts and terms in this (Dayevibhaga) part of the- work:

(Mitakshara) are mostly recitals of the sense settled by popular acceptance s
‘In the chapter on “Impurity ” (dskaucha prakarna) of the ‘section on Penance

' (P1 ayasehitta) of the Mitakshara, Vijnanesvara quotes the first of half of ‘the 2ith -

Smpitti of Yajoyavalkya and in his gloss says that the sapindya ceremony of a -
kanya (maiden) lasts for three generations and as an authonty for that’ citesa, te\:t of -

" Vashistha in which the term apratfe is used for kanya (pages 291 and 292 of Bapu -
" Shastri Moghe's Edition of tho Mitakshara), RN

- (2) See Mitakshara, Actara KXanda : Smriti No. 85.

" (3) Mitpkshara, Achaga Kanda : Smriti No. 83,
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And it is because of her dependence on her father whlle she is
‘in her maiden condition, that on his death his sons, if any, are
held bound to give her away in marriage and allot a fourth of
the share of each son out of the paternal estate . According to

.Cankha, “when partition of heritage takes place, the unmarried

daughter takes the virgin trinkets, nuptial. portion and the
Stridhan™ . .And that is impliedly because of her virginhood,

Further, the reason of the rule that where a Hindu dies
leaving as his heirs several daughters, some of whom are un-
married and the rest married, the former succeed to. his property
before the latter, is, according to some Smrsts ‘writers and some
of the commentators, that the unmarried daughter, having been

-dependent -on the father, has the first right to his property by -

‘way of maintenance. According to others, the right is given to

her by way of provision for her marriage expenses ®. Which-

ever of these two views we adopt, the result is the same. - An

~unmatrried daughter succeeds to her father’s property before her

married sisters, because of her eligibility for marriage and her

dependence on the father and his estate tlll she enters into- the
- state of matrimony., - - - . S

These ‘two are the principal conditions of whab the Hindu

lmv-glvers designate Aanyavastha (maidenhood). And, accord-
ing to them, the status of a kanys stands conspicuously dis-

(1) Stokes® Hindu Law Books: Page 398 The Mitakshara, Chapter I, seetion 7,
plac, 5 and 6. )

(2)' See Smriti Chandrika : Translated by T. Knstna.sa.wmy Tyer: 2m1 Elmon,

- page 57, plac, 45

: () See on this point the Smriti Chandnka ¢ Translated by T. erstnasu.wmy Iyer,
page 177, séction 23, The eramxtrodaya Translated by Golap Chandm Sarkar
'Shastn, page 182, section 5, -

- Balambhat in his Lakslmu Vilas,a Commentary on the Mxtakshara., 8ays that the
rxg’ht of priority given to the unmarried daughter is proper ‘snd is founded on the
«duty of ber father to give her away in marrisge and £ill then to maintsin her. And
in support of that he cites s text of Devala which is given by Mr. Mayne in his Hindu

‘Law and Usage at page 686 (Sixth Edition). Balambhat also cites a test of Narada-

" according to which the paternal inheritance belongs to the anmarried daughter for

her. maintenance and she is entitled to it until marriage. Our reference is from

Jage 195 ofa manuscript copy of Balambhat’s commentary which is in the possessxon
of this Court.
.- B 9176
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tmamshed from- the status of a prostltute who is desxgnabed a.
sadkaran stn (literally, a common woman). - ~ TR

If, accordmg to Hindu ]D.W-O‘IVBI‘S, one essential test of /ccmya-u

.vastha (maidenhood) is eligibility for marriage, which gives a
~maiden the right to her father’s estate in preference to a mamed
© daughter, that test obviously does not exist in the cise of a

sadkaran stré (prostitute), hecause, as Vijnaneshwara pomts out

~ in the Mitakshara, in her case * there is an absence of any form .
" of marriage w1th a partlcular man® @, Thatis, a lemya (maiden)

is one who'i is fit, accordma to the skastras, to be gwen in marriage -
in conformlty with the prescribed rites, to one man, ‘whereas a
sadkaran stri (prostitute) is a woman, who has cast herself away

* from ‘all parental or other control and guardiéqship and the

injunctions of the shasfras, and, being a woman accessible to all
‘men (sarva purusha sadharanataya), she has become fneligib}e for”
‘marriage. (See' the Mitakshara, Vyavaharadhyaya or‘sectio‘n -
.on Judicature : Chapter on 8¢ri Sangrakanam or Seduction of
women). The reason of the rule, therefore; :which gives an
unmarried daughter the right of heirship to her father before -
her married sister, ceases to apply to such a woman.  The result -
is that she is no’longer a Zanya (unmarried daughter)®, - .

. Itis because of that result that the Hindu law-givers have :
in’ several ways sharply dlstlngulshed between the sfatus of a
[Fanya ‘and that of a sadharan stri. _ For one thing, accordmg to
them, the latter has no caste, the former has.” A sadharan stre
is treated as a patif (outeaste). But apart from that, in the
same chapter as thas last cited from the ‘Mitakshara, Vijnanesh-

(1) See Bapu Shastri Moghe’s detmn ot' the Mitakshara: Pages 265 and 266,
.(2) In this connection it is worth noting that in ancient tires a son of an mmmarried

© girl -was recognized as one of the twelve kinds of sons known "to Hinda Law and

designated kanine, i.e., son of a kanya. 1t does not foliow from that, however, that
& girl who, in her maiden econdition, has becoms a prostitute was still regarded as a

.kanya, - It only shows that a casual act of incontinence on the part of a Zanya,”
 while living in her father’s house and under his _protection, was tolerated and a

son bom under such cu-cumstances was, by a legal fiction, treated as the son of the:
kanya s father and she still continued to be & kamya. This is cbvious from. the

© fact that a ktmya is defined- in a text of Manu, cited in the Mxtakshara and qther
- eommentaries to be a son of a kqnys born when the latter has been in her father’s
- house; whereas a sadharan stri is one who is not subject to any. parental or other .

pontrol and openly becomes a common woman,
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" wara firsb quotes - four texts of YaJnavalkya, which provxde

- punishment for seduction of married women, who are called

 pavastriyas (wives). . Next follow three texts of Yajnyavalkya,
- which relate to punishment for the seduction  or defilement of

' maldens v(kvanyas) And ‘then is. given a smriti prescribing

- punishment in the case of a man cohabiting with a prostitute

(sadkaran stri) who is in the keeping of another man. - Here 'is
~ another distinction then in point of law between a kanga
(unmauled woman) and a sadkaran stri (prostitute). In dealing
~ with this last, Vijnaneshwara states an objection as proceedmw

from a dlepubant who questions the existence of any such class

of women ‘as sadkaran siris or prostitutes. . The dlsputant’

argument as stated by Vijnaneshwara need not be given here in’
full, as we are concerned with only that part of it. which relates’
to the question of a kanya (maiden) becoming a ‘sadkaran stri

(prostitute) and yet retammu or losmg the legal status of /mnya ~

or unmarried woman,

--The disputant argues that a hfe of prostltutlon is not possxble,

ot cannot exist in the .case of a kanya (unmarried’ woman),

because a Zanya is one, who, accordmo- to the .s/mstms, has to be
given away in marriage by her father or the like, or who, if she
* has no father or the like to give her away, is at ]ibe1ty' to give’
herself away in marriage. by -the form of ceremony known as
Svayamvara (self chosen marriage). Therefore,” maintains the
disputant, “ the coudition of a prostitute (sadlarana stritva) does
- not exist in the case of Zanyas (maidens),”” @ which means that
the words kanya and sadkarana stri are mutually inconvertible
terms, and that if a 'woman isa matden, she is not a prostltute,
" and vice versd. S

- To that Vljnaneshwara, s reply, translated mto Engllsh is as -

follows —

“True this isso; but here from tho absence of a worldly prohv
" bition'in the shape of fear from the parents and other guardians,
- or from punishment by the King and the like, the statement of
~ (the woman) being eligible,fof intercourse-(to all me'n)‘is proper.”

- () Tho original is: —--.-ﬂﬁ ammmm w(a[a:[\ Sec pagc 2Go of Bapy Shastri

: Mo«vhc s Edition of thc I\Ilhkshf\ru
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That is, V:_]na,neshwara admxts the. force . of the d1sputant’
argument so far that,” baving regard to. the Skastras, a woman

. ‘cannot be in her maiden condition (fanyavastia), and at the same:

time be a'sadharan stri or prostitute, But, he replies, it is fiot.
correct to argue from that, that a maiden.cannot lapse from her ..
maiden condition into a life of prostitution, because, although -
it is true that the S4asfras enjoin marriage.in the case of a kanya,
yet there is nothing by way of worldly punishment to restrain:
her, if she disregards her parents or the like, has her own way, -
and takesto a life of vice. Her parents. or other guardians ..

cannot punish her ; nor can the King. She can be punished only,

. ip the next world, Under these circumstances, it is a matter of.

observation in life that some maidens, disobeying the injunctions -

-of the Skastras, turn out prostitutes. 'Hence, according to Vijna-. “

neshvara, ‘the necessity of making such a provision of law as .
Yajnayavalkya has made in the Smrité relating to sadimmn slm "

This discussion in the M1takshara is of value as showmg that"
o prostitute is known to Hindu law as a sadkaran stri. (public,
woman), as dlstmoulshed from a kan /ca (malden) and from a _'
kulastm or bhary Ja (marrled woman).

. Thisis made more explicit still by VlJnaneshwara in anotherg;.

. part of the Mitakshara.

- Inthe 5th Chapter of the seetion 1elat1nq to « Punﬁcatlon”t :

'(Pmyaschﬁa) in the Mitakshara, ) Vijnaneshwara deals with

the question of penance in the case of & man who commits the sin-
called guru talpatva, that is, the sin committed by a pupil by .=
deﬁlmg the bed of his religious preceptor. There he quotes with .

approval a Smriti of Vyawhra which, rendered into Enghsh is ash'
follows : — :

* «In the case of _sadlmranm stris.(prostitutes), there is no (such» :

.thing as) adultery, which is (a term) applicable to (a narried -
, woman) of (recognized) "caste ; (or) the defilement of a hmya;

(maiden); (or) the defilement of one’s precepbor s bed -
. The meaning is thig 0 - - |

" The- term “ adultery ” doesnot apply to sexual 1ntercourse with"
a prostxtute, because it is- used only in the case of - 1lhc1t connec- -

@ See rugo 881 of Bapu &hastm Moghc s Edmon of tho Mltakshara.
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‘-tlon with a mamed woman, being a mantal offence commltted. 4
* in violation of the Shastras: and caste rules, ‘Hence a prostitute |
- has.not the status, in law, of a married woman,_ J\Tor does a man

" having sexual intercourse. with ‘a prostitute commit the sin of
kanyadrzslmm,z ., of deflowering a kanya, And why? Because

. a prostitute is not a Kanye or maiden, as that tarm is underetood
_ in the Hmdu Skastras and law. o

We have in this Surité of Vyawhra, cited by. Vgnaneshwara, -
-'.;-'fvery clear enunciation of the Hindu law that a prostitute is not -

" within ‘either the legal or Shasiraic acceptation of the terms
“unmarried woman and married woman,

. This smrits is also quoted by Madhavacharya in his Commen-.
“tary on the Institutes of Parasara ®, and by Nilakantha, the: .
author of the Vyavahara Mayukha, in his Prayaschitta Mayukha.
Both cite the smriti for the same purpose for which V1Jnaneshwara “

has quoted it in the Mitakshara.

- The_ conclusion at which Ihave arrived upon an examination

of the texts and discussions in the Hindu law books is that a

" wornan, who, having never married, becomes a prostitute, is not
an unmarried daughter of her father entitled as heir to the whole

of his property tothe exclusion of his married daughters, I-
agree with the Madras High: Court that “ a prostitute iscertainly-
not a maiden” Swasanyu V. Minal ®. Though the question
there a,rose'u'nder another.rule of - l_aW, viz, the rule regulating:
the succession to the siridZan of a fonya (maiden), the Court had

to decide whether the term maiden included a prostitute.

* Tt was also held in this Madras-case that a wpmaﬁ; who having a

never married, leads a life of prostitution, is not a married woman.

This question does not arise before us in the present case, there

- being no appeal from or cross-objection ‘to: that portion of the

District Judge’s decree whercby he has allowed the appellant to~

share her father’s property equally with her married sisters, thus .
practically treating an unmarried woman who is a prostitute as

a married daughter of her father., Had we had to decide the

question, it would haﬁwe been impossible for us to accept as sound

Sems Nos LIX,
@ (1889) 12 Mad., 877,

A . (1) 'See’ Parasora Dharma Samhxta, Vol 11, part 1, page 3"4 Bombay Su.nsknt
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the sta.rtlmg conclus1on of the D1str1ct Judge, havmrr 1egard tOf
the eclémentary,principle of all- law, to which the Hindu law: 151‘5
no exceptlon, that a legal marriage is a pre-requ1s1te of the status*
of a married woman. Moreover, from- some of the texts of thei

- Smrits writers and the dicta of the commentators, with Wluch I’

have ‘dealt in this- Judgment as bearing on the questlon of an_"ﬂ

. unmarried daughter, it is clear that such a woman is not to-be »'_‘
regarded as a mairied-woman either, according to Hindu law. .

If that is so, a woman, who in her maiden condition becomesi‘
a prostitute, being neither a lmnya (unmarrled) nor a kulastri
(married), but bemrr at the same time, notw1thsta,nd1n0‘ her-.
prostitution, a qualified heir, as held in 4dvy yapa V. Rurlmva o, .
would be entitled to succeed to her father’s propelty on!y m7
default of either unmarried or married sisters.

" This arrangement seems no doubt at first swhb to mtwduce a l
third class of daughters not mentioned in the rule about the.
succession of daughters as stated in the Mitakshara or the Vyava-
hara Mayukha or any other recoumzed commentaues They,
have not mentioned the third class of daughter (wd/mmn sird) -
for the simple reason that, accordmd to them, such a daughter as -

~ any other woman lapsing into prostitution, be‘came_"a'disqualiﬁéd_ 3

heiras either a patit (outcaste) or upapateki (vicious woman)

~ and forfeited absolutely all right of inheritance. But by Act XXT '.

of 1850, her disability as an outcaste has been removed ; and by
usage, as pointed oub in Advyapa v." Rudrava @ the bar aiisiu’g '
from vice, has ceased to be operative, both in the case of men and *
‘of women. An incontinent daughter, who has not married,

. being thus "brought in among qualified heirs, can .succeed -

to her father’s property only in default of unmarried or married -
daughters _of his, if, according to Hindu law, she does not:
come’ within the desscnptlon of either of the latter two. ‘The -
ground on which it has been held in Advyaps v. Rudrava @

" thata dauchter who has become & prostitute does not forfeit -

her. rzght as heir $o her father by reason of her proctltutxon,i;'
is mapphcable to the. rule which gives a right of priofity .to .

. the unmarrled over the nmrrled Thab rrround is thab chastlty

Y (1879) 4 Bom, 104.
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f{ls not. made an express condltlon of her rwht to mhent as it is in
_..:the case of a widow succeeding. to. the property of her husband,
“But in the rule giving the right of priority it is made an express
“condition that an unmarried daughter shall take first ; the married
“after her;. That condition stands tunaffected either by any Acb
‘of . the Leglslature or by any usage to . the contrary, or by any
~decision of the Courts, There is no question of loss of caste or
of ‘immorality involved in that condition so as to attract to it the
‘,anphcatlon of either Act XXI of 1850 or the principle .of the

-decision in 4ddvyapa v. Rudrava®. ‘When the Hindulaw says that .
‘a maiden who has become a prostitute shall cease to be a,maiden,

“and shall not be regarded as a married woman either, it means
that she loses her stafus as a. malden, and acqulres anew status—
that of a sadharan stri, not that of a married woman, and that

"quite apart from any question of loss of caste or any question of
vice being the result of prostitution. It involves a mere change -
of status Juet as much as if the Zznya had ceased to be a_maiden’
after marriage and become a wedded woman. The only difference
is that, instead of ceasing to be a kanga by marrymg, she ceases ..

to be a kanya by becoming a sadharan strs or prostitute. Under

these circmnstances, the only place which such a daughter can take -

.as heir in the line of daughtersisin the absence of the unmarried

or the married. That is the logical result and combined effect of

Act XXIof 1850, of the decision of this Court in Advyapa v.,

' Rudrava®, and of the rule of Hindu law that where there are.
several daughters, some of whom are unmarried and the rest -
‘married, the unmarried succeed to thelr fathers property before

the married. -
" The result is that the appellant’s claim to recover the Whole of

the property. has been rightly disallowed and that portion of the
District Judge’s decree, which is the subJecb-lnatter of this second '

appeal must be confirmed with costs.

- BEAMAN, J. ;=1 entirely concur with the very 1netruct1ve,'

.‘leamed and closely reasoned Judument Just pronounced by my
' leamed colleague .

’ . : + . G. B. Bn
. (D (1879) 4 Bom. 104, -

" Decree conﬁrmed._: _
. oS
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