VoL, XXXI] ' BOMBAY SERIES. ;

bQC‘lme lmble to an action. It has been urored that Lord Holt
~ who with great honour to himself once filled th1s seat intimated
his opinion that the mere refusal of the vote of a person entitled
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to vote, would glve the party a right to sue the returnmw officer, -  SUANEAR,

3 ‘Whether he ever did say so or not, we do not certainly know,
for the reports of that case are very imperfect; No one
-entertains a greater veneration for that learned Judge than I do,
~ butif he did so express himself, I am bound to dehver my opmlon
“that he was mistaken.” ‘ -

In our oplmon it would be unreasonable to hold that an oﬁicer,
~ who had to perform the functions allotted to the defendant, was
ih"able to a suit because he made a mistake in good faith in deter-

mining questions that arose for his decision. We do not say that -

the defendant did make a mistuke, for in the view we take that
question does not arise for our decision. ~Bub assuming that

“he made a mistake, still we think that in the absence of malice
10 suit can lie against him,

- For these reasons the decree of the lower appellate Court must

: be conﬁrmed with costs.
: Decree conﬁrmed. 4

G. B.R.

APPELLATE CIVIL
Bcfme Sir La,wrence J enkms, R.CcIL E' Oluqf Justwe, and
M, Justice Beaman.

' YEB BEG MAHOMED (oR16I NAL DEFENDANT), Armmﬁ’f, v .
ALLIBHAT MANGALJI (ORTGINAL PrAINTIFF), OPPONENT-

Presidency Small C’ausc Courts’ Act (XV of 1882), chap. VII—Owd P; 0C g
dure Code (Act XIV of 1882), sec. 108—Presidency Small Cause Court—
Proceedmgs in gjectment—Ex parte or der—Power to set aside.

The Small Cause Court has an mherent power to deal with an apphcatmn to
set aside an order made ex _pcm te and to set it aside upon a proper cause. bemg
substantiated.

Per JENKINGS, C. J.: —-It is elroueous to supposethat section 108 of ‘the Code
- of Civil Procedure has no application to pmceedmgs under chapter VII of the

Presidency Small Cause Courts’ Act. ' '

)

* Application No» 201 of 1906 under the extriordingry jurisdiction.
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Ttis quite true that it has not a direct application,becm;sé proceedin és ti\in(lfer" E

- chapter VII are not a suit, nor is an adjudication in the proceclings a decree,. -

- APPLICATION under the extraordinary jurisdiction (section 622~
of the Civil Procedure Code, Act XIV of 1882) to set aside an
order passed by J. E. Modi, Fourth Judge of-the Court of Small
Causes, Bombay, in suit No.-6217 of 1906,

-The plaintiff instituted proceedings in eJLetmenh auamst the
defendant under. chapter VII of the Presidency Small Cause
Courts’ Act (XV of 1882). The proceedings were instituted on -
the 17th March 1906 and on the 4th April, during the defendant’s

* absence, an ez parte order was passed against him to vacate the

premises; namely, a shop. The defendant came to know of the -
ea parte order on the 24th April 1906, when the plaintiff levied
execution and took' possession -of the shop. The defeniant,
thereupon presented an application to the Judge on the 27th-
April 1906 and obtained a rule nisi requiring the plaintiff to
show cause why the ez parfe order should not be set aside. The .
said rule came on for hearing on the 7th May 1906 and the Judge,
though satisfied on the evidence that the summons was no
served on thé defendant and that the plaintiff had practised
some fraud, discharged the rule on the ground that he had no
jurisdiction to grant a new trial under section 108 of the Civil-

Procedure Code (Act XIV of 1882), as the proceedmgs in e)ect-

ment were not a “suit”,

The defendant, therefme, presented an anphcatlon under the
extraordinary jurisdiction (section 622 of the Civil Procedure
Code, Act XIV of 1882), on the ground that in refusing to set
aside the ez parte order or to grant a new trial, the Judge failed
to exercise jurisdiction vested in him bylaw. A rule nisi was
issued calling on the plaintiff to show cause why the said order
of the Judge should not be set aside. In forwarding the record
and proceedings of the case the Judge submitted the followmo-

‘memo, for consideration :—

_ to the applwant in ten days,

This was an application under chapter VIIof the Small Ca\lse Court Act;

. section 41, to recover possession of a shop in Khoja Street from the défendaut,

the tenancy having been terminated. The application came for hearing on the
4th April 1906, when the defendant not appearing, an ex parte order was passed
under section 43 requiring the defendant to give up possessmn of the p1emlses

SC T
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Subqequently the. defendant; applied on the °7th Apnl for a rule on an .

aﬂ&'davzt that he.was not served with the summons before the order was passed,

- The rule was argued on the 7th of May 1906 before me, when I was informed -
‘that the shop had been taken possession of by the landlord (the aophcant) and &

new tenant had been put in, before the rule was issued. . - .
I discharged the-rule for the following reascns: ST

(1) T 'was of opinion that, asthe Full Court (consmtmg of ‘Mr. Chmty and‘
Mr.” Hakim in suit No, 20906 of 1904, and Mr. Chitty and myself in-suit”
No. 2977 of 1905) had decided on 10th January 1905 that. applications.or
.proceedings under chapter VII were not “suits” so far as- seotion 38 of the.

Sthell Cause Court Act was concelned that they were also not “suits ” ~under

: sectlon 108 of the Code and sect 1on 108 did not apply.

(2) Twas of opinion that even if seetion 108 applied, the gvaniing of
rehearing under it would not have: availed the defendant, as neither the Small

“Cause Court Act nor the rules under it contained any provisions to enable the

Court to reinstate the tenant and restove possession to him after he was  oneo
evicted in esecution of an ex parie.order,: although it might be that he was
wrongfully dispossessed. Moreover, in the present mstanoe a new tenant bad
been aheady in oecupation of the same shop,

(3) I was also of opinion that the Presidency qmall Cause Court not being

a Court of Record, apart from jurisdiction specially conforred on it by the-Act :

_under chapter VII, it had no inherent jarisdiction such as is vested in Courts

of | Record to set aside such an order even though it was obbained wrongfully.

S ‘B. Dadyburjor appearcd for the apphcant (defendant) m'

support of the rule : —Whether section 108 of the Civil Procedure
Code is applicable or not, proceedings in ejectment are none the

- less a suit: Bhoopendro Narain  Duté v. Bareda Prosad™ Roy

Chowdhry™, Venkata Chandrapps Nayanivarw v mGata Rana -
“Reddi®?, Manjunath Badrabhat v. Venkatesh®. Even if they are
" not a suit, still the Court having Jurlsdlctlon to pass an order, it -

has jurisdiction to set it aside. Section 48 of -the Presidency
Small Cause Courts’ Act makes the provisions of the Civil

Procedure Code applicable, TFurther the langnage of section 647

of the-Code is wide enough to cover any proceedmg We, there=

‘ fore, submis that secblon 108 of the Code apphes. . The term used

- .

in that section is “case ™ and not “ guit”,

. . The Judge is of opinion that he cannot set as1de an ez pm te

order because his Court is not a-Court of Record, but every Court

b (1891 18CalSO0. @ (18’)8 2’Mad 256.
@ (1881) 6 Bom, 54 af p.61, . -
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" has inherent jurisdiction to sét aside its e joart,e decree : ‘Bibee

Tulstman v. Harthar Maﬁavoﬂ) 8. M. Sudevi Deviv. Sovatam -
Ayamallakm . C
Whether a new tenant has been put in possessmn or non, if the ?
Court is satisfied that the summons was nob served, it must set

~ aside the ez parte order. The language of section 108 of the'

Code is imperative.

8. S. Rangnekar appeared for the opponent (plaintiff) to show
cause :—We contend that a proceeding in ejectment under chap- -
ter VII of the Presidency Small Cause Courts’ Act is not a suit,
see seetion 41 of the Act. It begins with an application and not
with a plaint, and all that the applicant is entitled to is an order ~
to the bailiff .and’«not a decree: Manjunath Badrabhat “v;
Venkatesh®, In order that a proceeding should. be & suit, it -
must begin with a. plaint: section 48 of the Civil Procedure
Code, Venkata Chandrappa Nayanivaru v. Venkatarama Redds®.
The Presidency Small Cause Courts’ Act itself makes a distine- -

_ tion between a proceeding under chapter VII and a suit, see

section 14, ezplanation. If, therefore, such proceeding isnot a
suit and the final order therein is not a decree, then section 108
of the Code cannot apply because it relates to setting aside of an” .
ez parte decree only. Moreover, chapter VI of the Act specifically
restricts the right of a person aggrieved by an order passed under
it to a sui(;_for_ compensation, see section 45. Section 46 gives
the aggrieved party a remedy by a separate suit, therefore the’
ovder complained against cannot be interfered .with in revision

under the extraordinary jurisdiction: J, J. Guite v. Jaisraj®,
Bhundal Panda v. Pandol Pos Palzl(“‘ Skiva Nathaji v. Javm
Kashinath™s

- The Judge says that as a new tenant bas already been put in -
possessmn, a new trial would be futile. The Judge has exercised

“his discretion in refusmg relief on a solid ground.

Jexkis; C. J.: : —This application arises out of proceedings

. under chapter VII of the Presidency Small Cause Courts’ Act.

“) (1904) 9 Cal, W. N. 8L at p. 83, @ (189%) 22 Mad, 256.
) (1906) 10 Cal. W, N, 306, (5 (1893) 15 AlL 405,

) (1881) 6 Bom, 5i. © 7 ®) (1887) 12 Bom. 221,
. (7 (1883) 7 Bom, 341, .
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"~ An order was made undex that chapter in favour of the

'opponent before. us.

" The applicant before us on the 27th of April apphed for a rulo A

\‘to show cause why that order should not be set aside on the

‘ .o-round that he was.not served with a summons bef‘ore the ordpr .

" was passed. -

A rule was granted buf it was- subsequenﬁly d1scharged by t.le.

AFourth Judge of the Small Cause Court. " .

" From the memo. now furnished to us, the learned Judge

- represents that he was influenced, first, by the opinion held by
"him in deference to previous decisions in the Small Cause Courb

that section 108 of the Civil Procedure - dee -did not apply ;
- secondly, that even if section 108 applied, any order by him

would be infructuous; and thirdly, that the Court, not being -a

_Court of Record, had not power to seb aside an. ex parfe order
even though it was wrongfully obtained. '

‘This last opinion is in" direct opposxmon to the ruhno of the.
.Full Bench of the Caleutta High Court in Bibee Tulsiman v.

Harikar Makato®, where it was held in refersnce to a Subordi-

nate Judge that the Court has an inherent -power to deal with
* an application to set aside an order made ex parfe and to set it

asidé upon a proper cause being substantiated. ' '

In our opinion that view is correcb and the 1earned Judge was
in error so far as his third reason goes, )

" 'We think, too, that it is erroneous to suppose thab section 108 |
of the Code of Civil Procedure has no apphca,tlon to proceedings

under chapter VII of the Presidency Small Cause Courts’ Act.’
It is-quite true that it has not a direct application, because
~proceedings under chapter VII are not a suit, nor is an adJudlc&
tion in the proceedings a decree.

But having regard not only to section 647 of the Code of Clvxl
Procedure but also to section 48 of the Presidency Small Cause .

Courts’ Act and also to the decision of the Full Bench of the
" Calcutta High Court, we feel no doubt thab the Judge had powcr
to set aside the ex parte order., :

) (1904)9@1. W.N,p. 8L .
B 11461 ‘
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‘The second reason given by the learned Judge at first sight’
creates a dlfﬁculty in the way of our mterfennor ‘because it would:
 seem that be exercised a discretion, but that discretion was
exercised on the . basis that a new tenant had ‘been already in
occupatlon of the same shop. :

Tt is asserted by the advoca,te for the applicant andis conceded
by the advocate for the opponent that there is nothing on the
record that substantiates that statement ; and therefore, so far as’
the discretion of the learned Judge is based upon that statement,

-it has no lega.l foundation. It may be that it is true. If so, it

must be proved in the usual way, and if it is proved, then it must

be considered, having regard to the dec1s10ns, what the effect is
of this tenancy

But the result is that we must make the presenb rule absolute
and send back the case to the Fourth Judge in order that he may
deal with the apphcatwn according to law.

Costs will be costs in the application before the Fourth J/ udge.

Rule made absolute. - -

G. B. R.

: AP PELLATE CIVIL,

Before Mr. Justwe Aston and Mr. Justice Hieaton.

NARAYAN GANPATBHAT AGSAL (or16INAL DECRER-HOLDER), APPEL~
LANT, . .. TIMMAYA min SUBBAYA (ORIGINAL DEFENDANT) AND
ANOTHEB. (ORIG-INAL SURETY), RESPONDENTS. *

Lzmztatzon Act (XV of 1877), Schedule II, Awrticle 179, Explanatwn 1,,

~ para. 2—Decree—Jointly passed—Application for execution against surety-— .

_Civil = Procedure Code (Act XIV of 1882), sec. 258—A decree cannot be
treated as “jointly passed” ds against the judyment-debtor and his surety.

Before the passing of the decree in an original suit, N became liable as surety

~ for the duo . performance of part of the decree. The decree in the original suit

was passed in: fanuary 1893.' The decree-holder filed several applications to -
exccuto the -decreo against the judgment-debtor. All these applications were
W 1thm the penods prescribed by the Limitation Act (XV of 1877). But it was

" only in 1902, that he filed an application to execute the decree under section 253

of the Civil Procedura Code (Aot XIV of 1882) as against the surety.
* Second Appeal No. 753 of 1905,
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