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~ Before M, Justice Bussell.

* DAHIBAT, PLAINTIFF, », SOONDERJI DAMJII sy HIS GUARDIAN
ad litem VELJI LAKHMICHAND, DEFENDANT* -

Solwztor’s costs—Tazation— W'or]c not ordinarily fallmg upon Sohcztors—
Worlc of mevitorious charaster.

K was the Solicitor for the defendant in a suit bronght to obtain pmba,te of
the will of one Damji Lakhmichand. The defence set up was that the will was.
a forgery. Being unable to procure the services of an expert, K., after special
study for the purpose, himself carefully studied every lettor of- the alleged

will and despite Counsel’s opinion that he had no chance of succeedmg, he -
- eventually succeeded in satisfying the trying Judge that the will was a forgery.

In his bill for attorney and client’s costs K. claimed. extra payment’ f01 ‘nhe
add1t1011a1 and unusual work incurred by him. '

Held, ln roview of taxation that K. was entitled.to be geparately remuuemted
for the special work done by him, as it was in fact a charge for work dono
which would not ordinarily fall upon a Solicitor in the preparation of the bnef

In Chambers. : : : At
The plamtﬁ brought th1s suit for probate of the allco ed W111 ,‘
of her husband Damji Lokhmichand. _ e
The suit was tried by Batchelor, J., and. dismissed w1th costs onﬁ

the ground that the will which was a holograph will set up by' 3
the plaintiff and the three letters supporting the same were .

_forged and that the plaintiff was privy to the forgery., The Court

further ordered that “ the plaintiff do pay to the defenidant. his 7
costs of this suit when taxed and noted in the margin hereof and

-this Court -doth furtheir; order that the defendant’s atfbrney and

client’s costs when taxed and noted in the margin hereof be paid

. out of the estate of the said deceased by the receiver of the said. ’

estate.” 'On the matter coming up for taxation before the
Assistant Taxing Master Mr, Mody, the defendant’s Solicitor

Mr. Kanga claimed to be remunerated for special work done by
* him in qualifying himself as an expert in handwriting, no- other, -

expert’s opinion being. available. He gilleged that he had been -
engaged for 128 hours on the special work of the study of the

‘handwriting, He charged.a lump sum of Rs. 6,000 for the. -

* Suit No. 21 of 1904

'
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observatmns on t he 'merits'of the case.. Out of thisi"sum"th;
Assxstant Taxing. Master allowed Rs, 2, 200. Dissatisfied with thlS A_

taxation Mr. Kanga carried before the Assistant Taxing Master
‘written orounds of objection and applied.for a review of.the

taxation. ‘His main contention being that the sum of Rs. 6 ,000
charged by him was taken by the mastet for instructions for brief _

only, whereas the said sum included remuneration for the special
work of an expert personally done by Mr. Kanga at his client’s

special instructions and not in his personal capacity as a Solicitor,

aud that the sum allowed was insignificant and did not by any
means provide for the work done by him, Mr. Kanga further
pointed out that the remuneration claimed by him for the study of
the handwriting did not form part of instructions for brief and that
for such instructions aloné ordinarily the allowance would be of
Rs. 2,400, and he mentioned the fact of the hearing having lasted
twelve daysas an element to be taken into account in arriving at
this sum, and also that the larger value of the estate at stakes
should be taken®into account. For that part of the work he
claimed only Rs. 2,160. '

:- “The Assistant Taxing Master gave the following judgment :—

The'only item in the present application for review of taxation on which -
I have to record my decision is a disoretionary item. Mr. Kanga thinks that -
the allowance of Rs, 2,200 for instructions for brief in thls suit is ma.doquate. j

aud asks that it should be raised to Rs. 6,000,
According to Mr. Kangs the work done was heavy. He says in the first place

that ho was engaged 126 hours in doing the work of an expert. He had to -
compare the handwriting in a will which has been proved to have been forged .
and three forged letters with the handwriting “of letters about 29 in number ;
which have been admitted to be genuine. After the necossary comparison

was made he had to write a report. For this part of the work he claims a sum
of Rs. 3,840. This amount I do not hositate to pronounce to be excessive.

. The next part of Mr. Kanga’s argument is that the suit lasted for 12 da)s
and for each of those days he should be allowed Rs. 200 in addition to Rs. 25 -

per day already allowed to him for'attendance in Court. Having claimed
Rs. 3,840 for the work done and referred in the next preceding paragraph I
fail to see what other important work he has done in this case, whether beforo
or during thehearing of the suit, whxch would entitle him to an addxtlonal item
of Rs. 225 per day.

>Upon a reconsideration of all the fa.cts of the case I have come to the cons

clusion that the taxation should stand,
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: Exammmg the taxatwn by the llght oE Rule 565 of the ngh Court Ruleq, .

- underwhich I have taxed the item of instructions for brief, I find ‘that after

deducting out of pocket charges in his bill thereis a net ba.lance of
Rs. 6,467-12-0 which Foes to Mr. Kanga as the total remuneration for the whole

work done in this suit. -~ This amount is, in my opinion, amply sufficient, In -
coming to this conclusion I have considered the nature of the case, the difficul- )
ties involved, the value of the estate to which this suit refers and other

ocircumstances, The senior Counsel whom Mr. Kanga instructed gets in all,
Rs. 3,195. Mr. Kanga gets more than double this amount. "The ]11!1101‘ gets .
Rs. 1,615, Mr. Kanga gets more than four times thislatter amount, The total

fees paid to both Counsel amount to Rs. 4,710, whereas on the whole Mr. Kanﬂa ’
gots Bs. 6,467-12:0s :

Thus, considering the allowance in dispute from all points of view 'mf.l haung -
regard to all the work done, I think it is impossible to enhance the amount. .

For all these reasons the taxation should stand and the apphcatmn for review
will bo dismissed. S RN

No order as to coss.

Mr, Kanga’s firm then apphed throucrh Counsel to ’ohe Ohamber,:

‘Judge Mr. Justice Scott for a review of the taxa.tlon, and he--

after taking evidence delivered the following Judgment s

, SCOTT, J.:—In this case Mr. Kanga, one of the Solicitors for™
the defendant in the suit, brought in his bill a charge of Rs. 6,000
for the preparation of brief, and of that only Rs. 2,200 has been -
allowed by the Taxing Master., And this matter is brouorhb :
before me on review of the Taxmo' Master’s decision, :

The Taxing Master says that the allowance made by him is in 3
his discretion, andin that respect I agree with him, It isa
matter of discretion, and I have no intention of interfering in any -

- way with the figures that the Taxing Master thoug‘nt fit to”

allow. :

Tt 1s,‘ however,'necessary I think as o matter of principle to
make cerfain remarks which may -be broughb to the Tamn(r' ’

' Master s notice.

-1t is apparent from the statement Whlch has been ade before :

‘1me by Velji Lakhmichand the guardian of the minor defendant- .

that the work for which Mr. Kanga says that he is entitled-to
the greater part of the remuneration which he claims for the .
preparation of the brief was work” which would ordinarily not be
done by a Solicitor and work which in fact the guardian of the .
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jmmor did try to tret done by an expert in handwntmg, and i _
‘was only after all efforts failed that he induced Mr. Kanga rather
vunwﬂhngly to take up the arduous work in this case, and as is

shown by the judgment very necessary work of comparing letter

by letter the will with documents admittedly in the handwriting -

of the deceased, and'I have no reason to doubt that Mr.Kanga
was _pub to a great deal of ]abour Whlch ‘has proved of gre&t
benefit to his client.

oIbis pointed out to -me by the Advocate General that the costs_ \
of an expert qup,hfymo' himself to give expert evidence in a case °
are allowed on taxation in England and I think that upon the

analogy of such allowances the Taxing Master should take into
consideration the amount. of special work which ‘was done by’
‘Mr. Kanga in this case and should make his allowance accordingly
without being bound by the fact that it appears in the bill of
costs a8 a part of a lump sum charged for the preparation of the
brief, but taking into consideration that it is in fact a charge for
work which would not ordmauly fall upon the solicitor in the
preparatlon of the. brief. :

+ It is only necessary to add in this case that the Taxing Master :
appears  according to what is stated before me ‘to Lave mis.

.apprehended one of the arguments advanced before him and that
Mr, Kanga does not seek to charge Rs. 200 a day for attendance
in Court in addition to the charge whlch has been dlsallowed in
the claim for instruction for brief. ' '

With these remarks the bill may be referred back to the
Taxing Master to be dealt with in view of my remarks, '

1f the Taxing Master on reconsideration alters the allowance

in favour of Messts. Kanga and Patell the costs of this review of

taxation will be allowed, Counsel certified agamst the estate of
the minor defendant..

- If the Tuxxng Master does -not alter his allowance the costs of

thxs review will not be allowed.

The matter was referred back to the Asmstant Taxing Master -

who gave the followmg Judgment.'—

In this case there was a raview. of taxation by the J ndga in Chambers. The

* item of instructions was Rs. 6,000, The item allowed was Rs. 2,200, That wag’
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madequate and- hence the application to the Chamber Judge for a oview. 'l‘he

jundgment of review. is on the record. The important part of the judgment of

Mr. Justme Seott is paragraph 5. Upon this part of the judgment the first -

question i is “TIs it o fact that the Iemuneratlon allowed to Mr. Kanga for the
amount of specwl work done by him appears as & part’ of alump sum charged

for the preparation of the brief.” The answer is to be found in Mr, Kanga's -

own bill. - I' see various items separately charged and various lump sums

amounting to Rs, 400 separately allowed in all, as between attorney and client,

Mr, Kanga knows this perfectly well. He instructed Mr. Davar and Mr. Davar
~ told me.how Mr. Kanga qualified himself, namely ‘that - Mr" Davar lent

Mr. Kanga two books on forgery which-Mr, Kan ga read. - Mr, Davar argued this
on 27th: April 1906 and Mr. Kanga was present. On that - argument Rs. 500
were expressly allowed to Mr, Kanga for qualifying himself, M. Patell, who
had originally taxed the bill, had allowed Rs. 1,700 only. I allowed Rs. 500
more on M. Davars expla.natlon. Mr. . Kanga knows this very well.,

’.l‘he faots are cortain i—

"3’(1) Rs. 500 were allowed party and party

} for specml work.
< (2) Rs. 400 as between attorney and client

- It is very surprising that Mr. Kanga should have argued before a Chamber'

Judge as if special work had been_ ignored. Ho drow my attention to the item

of Rs. 90 saying that it was charged by ‘mistake. Ho i is responsible for hls b111 -
’ Oub of Rs. 90 Rs. 75 were allowed as between attorney and olient. o

It cannot be said that the special work hiad not been taken into conslderatlon
in respect of this allowance. Tt was argued in Chambers that nothing had been N
allowed for specjal work. The object seems to be clear. It is a_well-known '

rule that the Chamber Judge'does not interfere. with a discretionary item. I
suppose therefore that this argument was urged with a ‘view to cause such
interference, It isvery surprising that this argument was urged becanse
remunemtlon for special work is to be found in the bill itself.

The second point is that the Chamber Judge in paragraph 6 of his ]udgmenb
says (reads the paragraph) I will say what Mr, Kanga argued. His contention .

was that in cases like this Rs, 200 were allowed per day. I do not say in my»‘

judgment that Mr. Kanga wanted Ra. 200 a day for attenda.nce
1 thought Rs. 2,200 allowed was the proper amount.

As regards Mr, Kanga's argument on the questxon of practxce I never- heard

of any practice governing discretionary charges. There is no fixed ruls. - If:

such practice was in existence, would not Messrs. Little-and Company’s cleik, -

who is the most competent bill clerk I came across, have charged Rs. 2, 400.

Messrs. Little and Company had 2 gredter right to- do so becauso their bill was :
taxed between attorney and client, and Messrs. Little and Company Welem
apparently satisfied with Rs. 1,800 allowed to them. Whereas Messrs. Little

and Gompanysremuneratmn comes to Rs. 4,000, that of Messry. Kan«ra and
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‘Patell amounts {0 Rs, 6,000, ma.kmg d dlfference 0 Rs. 2,000, which Mr Kanga
gets more and which is quite-sufficient. Mr. Kanga did special work and
therefore be gets Rs. 6,000, -

My, Kanga argued that there wag no difference in faxation between attorney

’and client, - Ttisa rudimentary prmclple of the law of costs that there is a vast

d1ﬂ"erence between the two. Mr. Kanga referred- to Mr. Ohvex M1 Olwel is
‘here The sooner Mr Kanga dlsabuses h1s mmd the better '

The facts are that some items of speclal work are separately charged” and.
'eeparately allowed, - Another item of Rs.-500 was specially allowed, I had not
i1gnored the special work as was argued before the Chamber Judge, and_the
Chamber Judge has acted very wisely in referring the matter back to ‘the
) Taxing Master. He knew very well that he was dealing with an ex parte appli-
cation, -

Tt was M. Kanga’s bounden duty to serve the copy of Judgment on me.
Still Mr. Kanga goes elsewhere.. No dout the master who taxed the bill was
.meant to reconsider the same, ' Mr, Kanga would have used ‘better discretion
if he had argued the mafter before me. I}'- is to be regretted” that he did not:
do 80, ) )

No case is made out. for my reconsldera.hon. 1 say that what I haVe allowed-
_ is liberal, Mr. Kanga gets Rs. 2,200——party and party Rs. 300—attorney and.
. client Rs. 500 for attending in Couxt, makmg together Rs. 3 000, and in a case

liko this the amount is quite sufﬁclent
The taxation will therefore stand

Agamst this judgment Mr, Kanga appealed
Lowndes for the appellant,

RUSSELL J.:—In the matter of this taxatlon in suit No. 2L
of 1904, I have gone through the papers with the utmost care
that I could and I have heard Mr. Mody.yesterday and also
heard the excellent argument of Mr, Lowndes on the.subject. of
this taxation. - '~ . .

Tt has been urged before me in the ﬁrst place that lookmrr at
Mr. Justice Scott’s order which said- that if the Taxing Master
increased the costs of Mr. Kanga, Mr, Kanga should have his

"coets, if he did not do so Mr, Kanga should lose his costs, I have
1n0 power to go into the question of the review. Again I' must
‘say I regret that the case could not have gone before Mr. Justice
Scott again so that he might have dealf with it as he was
originally selzed of it and he made “the onglnal order but a3
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ih‘&‘I)_AanA‘r _ -»1t. , , . i
: Spol&l«mﬁ. . It seems to me that looking ab Mr. Justice Scott’s judgment,

1t is clear that he intended to lay down a principle to be. followed -
by the Taxing Master. I-refer to the passage in his Judamenb"i
where he says © It is pomted out to me by the Advocate General;
that the costs of an expert quahfymo himself to give expert:
évidence in a case are allowed on taxing in England and I thini-
‘that upon the analogy of such allowances the Taxing Master -
should take into conmdemtxon the amount of special work. Whlcllz
~ was done by Mr, Kanga in this case and should make his allow-:
“ance accordingly without bemg bound by the fact that it appears -
~ in the bill of costs as a part of a lump sum- charged for the’
‘ preparatlon of the brief, but taking into consideration that it is-
in fact a charge for work which would not ordinarily fall upon_
the solicitor in the prepara.hon of the brief.”

» This is the principle- on which Mr. J ustxce Scotﬁ wxshed the‘
“taxation to be gone into.. After that order was made Mr. Mody .
said that he had gone into the question of the special work done’
by Mr. Kanga and had allowed for it. Now I think that it .is:
extremely unfortunate that in the bill of costs the allowance for
- the special work done by Mr. Kanga was lumped together with-
the instructions for the brief, and I must say that in future it
would be better if solicitors whenever they do 'some>speclal work
would separate it from the ordinary work of the instructions for.
the brief.” It appears to me that Mr, Mody has not given due
weight, to those remarks of Mr. Justice Scot- because hé dealt
_ with the question of instructions for the brief as including this
~ special work done, and the further question of principle is
_involved in the case, which is of a véry great importance to my.
. mind, and that is I could not ascertain from Mr, Mody ‘whether-
hé had followed the directions in the ongmal decree which
~allowed Mr, hanga attorney and client costs, Tt is no question
of the words “as between” “or between” at all.  Mr. Kanga,
. should be’ allowed: attorney and client costs '

Now lookmg ab the affidavit of Mr. Kancra the work that he :
dld was of a very memtonous character indeed ; and. he stuck to -
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,hls oplmon asto the fordery apparently in spite-of the opinion -
of two eminent Counsel, who said that Mr, Kanga had no leg to A

stand ‘upon or something to that effect. -

In my opinion therefore T am entitled to review the taxablon :

Tt is'sufficiently proved to'my mind that for the period of ' 128

“fhours Mr. Kanga was studying the handwriting of the deceased "

men in such a way as to make himself thoroughly acquamted
_with the handwntlng, and as he told me himself he was examin-
ing every single letter of the alphabet in the forged will ‘and the
three letters with every single letter in the 29 genuine letters.
It appears to me from that this was special work Whlch Mr Kanga
was entitled to be remunerated for. - S
~'Therefore in my opinion Mr, Kanga is entitled to 128. hours
for prepannrr himself as to the guestion of forgery of this will.

" Then with re«a.rd to the amount at the end..of Mr. Lowndes -

argument [ was inclined to fix a somewhat large sum, - But I
have considered - the matter and I have carefully ‘gone into the

il of costs, and I have considered all the arguments and I think
I should e Justlﬁed ifI allowed Mr Kanga Rsi 5 per hour for
128 hours.

1 ought to point oub ]astly that it is ma.tenal to observe that

.thxs estate is an estate of a considerable value, and the next-

friend of the minor on whom the onus of proving the forgery
lay, is perfectly willing to pay the extra sum. that the Court
thinks redsonable for Mr. Kanga to demand. -

The costs of Mr. Kanga before Mr. Justice Scott and, before :
me and before the Taxmg Master throughoub to. be allowed to4

hlm. .
' Caunsel cerhﬁed.
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