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quom Sir Lawrencc Jenkins, K.C.LE, C’ﬁzqf Justzcu, anol
‘ My, Justice Beaman.

. BUDHILAL MANJI (APPELLANT AND PrLAINTIFF) 9. MORARJI
PREMJI axp ormers (RESPONDENTS AND DEFENDANTS).*

Ozwl P'rocedm'e Code (Act XIV ¢f 1882), section J40—Guardian of Minor
% appointed by an authority competent in this be]zalf > meaning of —Powers
of o Hindu father to appoint a, testamentary guardian lo his minor sop—
Indian Succession Act (L of 1865), section 47, not applicable to the will of a
- Hindu. - .

Assuming that qundu father has power to appoint a testamentéry guardié,n, .

it is not by virtue of any statute ; for section 47 of the Indian Succession Act
does not apply to the will of a Hmdu ' ’

If, therefore, the power exists it must be under Hindu Law as distinct from

statute. It would not be in accordance with the ordinary use of language to
speak of a father, whose power (if any) rests on the General Hindu Law as “an
authonty competent in that behalf.” ‘

" Tt is clear that section 440 of the Civil Procedure Code does not apply to all
guardians, for it would be impossible to suggest that it applies o natural
guardians.

~ MaNs1 JIvRAT died on 10th March 1903, leaving the plaintiff

~ his minor son. By his will he appointed the first and second,

defendants two of his executors and directed them to bring up

1119 son in a proper manner. By clause 7 of his will he said
] my son Budhilal is to remain under the protection of his

maternal grandmother, Bai Panbai, and for (her) taking care

~ of (him) Rs. 10 per month are to be duly paid to her.”

This suit ‘was filed by Shamji MulJl, husband of Bai Panbai,

as the next friend and on behalf of the minor for an account of
the administration of the deceased’s estate by the first two
defendants. .

After the institution of the suit Shamji Mulji disappeared
from Bombay, and thereafter a woman named Radhabai applied
to the Court for an order under section 447 of the’ Civil
"Procedure’ Code for the appointment of a new nest friend,

The apphcatlon was opposed by the first and second defendants,
who were two of the executors of the father. of the boy, on
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the ground that under the father’s will Panbai l}ad'been’hppoiiuted j
guardian of the person of the minor, and that therefore under-
section 440 of the Civil Procedure Code the suit was a suit
which could not be instituted except with the leave of the

~ Court, Which had not been obtained. That point was no_vt'd'ecided
. then, but by consent an- order was made that Radhabai should

be appointéd next friend without prejudice to the contention
of defendants Nos. 1 and 2 that the suit as originally. framed‘
was bad under section 440 of the Code of Qivil’ Procedure.

_The case was heard by Scott, J., who dismissed the suit with

costs on the ground that the Words in section 440—a guardian

. -appointed or declared by an authority competent in this behalf -
* applied to a guardian appointed or declared by the will of a

Hindu father, and that for that reason the suit was-improperly
instituted and could not be continued by the present ne»xtfriend.

Against this demswn the plaintiff appealed.

_ Tuverarity for the appellants :—A substantial cause of actlon :

s shown in the plaint. Suit originally filed by Lalji Shamji .
© who was the minor’s maternal grandfather- and husband of

Panbal, who was alleged to be. the guardian of the minor’s
person, Shamji and Panbai have both disappeared. Radhabalf.
is proper next friend. The points we rely on are—

(1) Section 440 of the Civil Procedure Code doss not mclude»‘ :
a guardian appointed by a Hindu father on the- a,ssumptlon, .

" that a Hindu father had power to appoint.

(2) A Hindu father has no power to appomt the cruardlan to’

-

(3) Panbai has not bzen appointed guardian.

(4) Either no guardians were appointed or the executors were
the guardians.

(5) In any case the order appomtmg Radhabal next fmend‘ :

" has cured all defects.

. {B) In any case the Court ought not to chsmlss the suif, -
but stay it until notice is given.

On the first point we say that section 440 was “introduced by
‘the Guardlan and Wards Act (Act VIII of 1890),
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o " Before that Act‘you could not file a° sult for a "minor exceph
N fby obtaining a certificate of admlmstratlon.

That section was introduced for the purpose of inducing
. persons appomted as auardmns to come in and be. declared a8

guardlans

‘See- Stokes’ Second Supplement to bhe Anglo-Indlan Codeb,

- 'page 40, note .

Scott, T Judgment is based on sections 51, 52, 53 of the .

N Gu'u dian and Wards Act.

But there are other authorities othe1 than a Courb who can -

. appoint a guardian.

The Collector has power to appomt a gua.rdmn of a minor

lunatic under section 11 of Act XXXV of 1858. Guardians are °

appointed by the Court of Wards under section 11 of Act XVII
of 1885 (Central Provineces).

. The Board of Revenue is a Court of Wards under the North-
) West Provinces Act XIX lof 187 3, section 193 and section 3 cl. 11,
-, and section 199, ' -

See also Act XVII of 1876 (Oudh Code).

‘The words in section 440  or declared” are unnecessary.
They are taken from section 7 of Guardian and Wards Act.

(2) A Hindu father has no power tu appomt a duardlan by
will,

See section 6, Guardian and Wards Act. .

- The Hindu Wills Act omlts e.ectlon 47 of the Indmn Successmn
' Act (X of. 1865)) :

Section 3 of Act XV of 1856 is the only Act which suﬂgests‘

- that the power exists.
. See Jussoda Kooer v. Lallah Nettya Lall®.-

: He also referred- to the following authorities —May ne, p. 273
_{6th Edn.) ; West and Biihler, p. 673 (8td Edn); Colebrooke,

" -pp. 574, 575 (Vol. II, 3rd Edn.); Strange, Vol. I p. 71; Stecle, -
pp. 189-190. Sookek Decorgal Lal -Jha v. Raja/b Neelanurd

- (1) (1879) 5 Cal. 43.-
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cmgk(“ Vallabdas Hzrac/mml V. Kmsimabaz@)‘ In t/ze matz‘m of
Srish Chunder Singh®.” : _

®) No power has been exercxsed in this case even if the power )
existed.

The Court ought not to dlsmms the suit. The defendants.
cannot argue, after their consent was given to the order of Apml :

" to cure all defects, that the suit should be dlsm1ssed

Jardine for the respondents supported the Judwnxxent

JENKINS C.J. —This appeal arises out of a suit mstltute&

in the name of a minor, Budhﬂal Man_]l by hls next frxend
Shamji Mulji.

"By an order of the 8th of Apml 1905 the name of Shamp

- Mulji was removed and that of Bai Radhabai was 'su'bshtut_ed,a‘s
. next friend, but this was expressed to Be without prejudice to

the contention of defendants 1 and 2 that the suit as orlgmaliy
framed was bad under section 440 of the Civil Procedure Code. -

This saving clause refers to the last para. of section 440, which .' ‘

: plnv1des that :—Every suit by a minor shall be instituted in his

name’ by an adult person, who in such suit shall be called the

'next friend of the minor, and may be ordered to pay any costs s
 in the suit as if he were the plaintiff.

" The defendants’ contentlon is that by the w ill of Manp Jwraj,
the minor’s father, Bai Panbai was appointed the minor’s -
guardian, and that as the provisions of the section have not
been observed this suit should be dismissed.’ i . ‘

Scott, J., accepting this view, has dismissed the suit, and from
this decree the present appeal has been preferred.

. The>points urged before us are (1) that assuming B.';i Panbai -

* has been appointed a guardian of the minor, still she was not so

appointed “ by an authority competent in this behalf ’ ; {2) that

."a Hindu father has not the power to appoint a testamentary’

‘guardian ; (3) that if there is such a power, stiil Bai Panbai has
- not been appointed ;-and (4) that any defect has been cured by -
. the order of the 8th April 1905,

@) (1867)7 W. R.74 (Civ. Rul), ) (1892) 17 Bom. 566.
(3 (1893) 21 Cal. 206, .
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- Ifa Hmdu f’ather has power to appomt & testamentary guar-

dlan, it is not by virtue of any statute, for section 47 of the
Indian Succession Act is not made apphcable by the Hmdu Wills.

:Act to the will of a Hindu.

- If) therefme the power exists, 1t must be under Hmdu Law as

d1st1nct from-Statute Law. But assuming for the sake of argu=
.ment that there is such a power, an appointment in exercise. of
it “is not in my opinion an appointment “’by an authority com-

petent in this behalf.” I do not think it would be in accordance

with the ordinary use of language to speak of a father whose
‘power (if any) rests on the general Hindu Law as “an autho-

rity competent in that behalf.” Scott, J., it is true, held that a -

Hindu father did come within that deseription, but he came to

this conclusion not because this would be' the natural meaning

of the words; but from a comparison of this phrase with-others
used in the Guardian and Wards Act whereby the paragraph
under consideration was mcorporated in the Civil Procedure
Code

" He thought that'the phrase “authority competent in this
behalf ” must mean something wider than a Court of justice, and
therefore he held it must include & Hindu father purportmg to
appomt a testamentmy guardlan

But then it was not pointed out to the learned J udge that by
certain Acts a power of appointing guardians was vested in

what might well be described as an authority competent in that
behalf. See Act XXXV of 1858, section 11; Aet XVII of 1885
,y(Centml Provinces), sections 11, 13 and 4; Act XIX of 1873
‘(North West Provinces), sections 199, 193 a.nd 3 (11); and Act

XVII of 1876 (Oudh Code), sections 167, 168, 161 and 2, so tha’t‘

the ground of- thxs reasonmg is considerably weakened.

It is clear that section 440 does not apply to all guardians, for
it would be 1mposs1ble to suggest. that it - applles to natural -

guardians,

‘ And if the respondents’ argument is right, a guardian 'appovinb.-
ed .by a Hindu father would be entitled to the benefit of sec-
tion 440, though the father himself would not. :
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1 ean see no reason for strammg the languacre of- the sectlon .
to the extent for which the respondent contends. -

"I have for the'sake of érgument assumed in the résponc'lent.’sk\ ’

~ favour that a Hindu father camvappoint a guardian of his minor.

son by will, but I do not so decide, as in the view I take of the

~ section ib is not necessary that I should.

The result is that the decree of the learned Judge must be
reversed and the case heard on its merits.

The respondents musb pay the a,ppellan’os “costs of the' appeal

Deeree rever. sefl
- Attorneys for the appellant Messrs. D}mmmse y & Oo )

~ Attorneys for the respondent : Messrs. Mﬁ[la and Jlulla and
Messrs. Pestonji,. Rnstzm and Kola. -

E. N L .

ORIGINAL 01V1L:_'

Before Mr. Justice Russell.

NABRON DAS RAMJI axp ANOTHER, PLAINTIFFS, 9. NARRON DAS
RAMJI AND oTHERS, DerENDANTS.* ‘

Express Trust—Lzmztafwn Act (XV of 1877), section 10—-Eﬁ'ect qf Lzmzta-
 tion in cases wheve the psrson Liable for payment of a legacy and the person
entitled to receive the le_qacy are the same.

LK. ‘was a partner in tho fiim of R, L. As such partner he was entitled to
his proportion of certain shares of the Hongkong Mill and of the commission
carned by his firm as agents of such mill.  On his’ retirement from the firm

- in 1900 entries were made in the firm’s books from which it appeared that 35 of

sttch shares were appropriated to the said Y. K. and that he from the date oE«
the entries ceased to have any interest in the firm of R, L

. Held, that under provisos 2 and 4 of section 92 of the Evidence Act ev1dence _
was admlssuble to show that i in fact the arrangement was that L, K shoulL
contmue to be entitled to his shave i in the commission.

Thé suit was brought by the executors of L. K.’s'will an'amst the executurs of

: R. L/s will. " The first plaintiff was an executor of both.wills,”

¥ Original suit No. 120 of 1906." -
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