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—

Before :S'u Lawrence Jenkins, 11’ C I E., C'Inef Justice, and
My, Justice Beaman.

KRISHNAPPA ni8 VENKRADDI (01615AL DEFENDANT 2), Arrsurast, 1907. -
v..SHI‘VAPPA o1y TIMARADDI (oriGINAL PLAINTIFF), RESPONDENT.Y . March 12.

Trangfer of Property Act (IV of 1883), section 52—Civil Procedure Code
" (det XTIV of 1883)—Contentious suit—Active prosecution—Non-service of
- the summons on the d«y“endant-—Tranmr of pr operty by the de;/éndant-—Lw
pendem ’

. Section 52 of the Tzansfer of Property Act (IV of 1882) imposes two condis
tmns ~{(a) the existence of a contentious suit and (5) that the transfer should be
during its active prosecution in a Court of the kind described in the section. .

. Semble: Every roal suit (as distinguished from a collusive one), to which the

- Civil Procedure Code (Act XIV of 1882) applies, is primd facie contentious,

‘ According to the Civil Procedure Code the essentials of a suitare—(L) oppos-
ing parties, (2) a subject in dispute, (3)a causc of action, and (4) a demand
of relief, ; : ' S S
* If there is no inaction on the plaintifP’s part, the suit would be contentious,
notwithstanding the fact that the service of the summons could zzot bo effected

‘on the defendant, :

" A suit cannot be said to be non-contenhous merely because the decree thcrom
is passed ex parte.

-Annamalai Chettiar v. Malayandz Appaya .Naalc(l) followed. Upendra
Chandra Singh v, Mokri Lal Marwari@ not foIIoWed. -

- The defendant having transferred his propetty to another during the actnfe
pr osecution of the suit but before the service of the summons,

Held, that the dootrme of lis pendens applied.

* Second Appeal No, 141 0£1906, . - -
) (1906) 29 Mad, 426. ~ (& (1904) 31 Cal. 745,
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Radhasyam Mohapattm v. Sibu Panda O, Abboy . Anmmalm (2)

. Kmsnlurm Parsotain Saran v. Saneli Lal®), Upendra G’/amdm Smgk V. Molm La’

Smmrm.

Marwari®), not followed. T e -
" Jogendra Chunder Ghose v. Fullumars Dassz(5) a.nd " Annamalai C’hettwr
V. Malayandt Appaya Naik(® approved.

.;«)

Per BRAMan, J. :~1 am clearly of opinion that from the moment a suxt oE’
any sory whatever, except only collusive suits, is filed, it is potentlally conten-

“tious, So-called friendly suits, I think, certainly are. For the purpose then of

conditioning the rule of lis pendens, T would say that the filing of any, but a

collusive suit, is enough. o et

" SecoNp appeal from the decision of T. \Valher, District J uddé "
of Belgaum, confirming the decree of V, D. Jovlekar, Subordmate .
Judge of Saundatti.

The facts were as follows :—

The -property in dispute originally belonged to one Nmoappa,
bin Parappa, defendaut 1. He mortgaged it for Rs. 99 to
Timaraddi, brother of Krishnappa bin ‘Venkraddi, defendant 2,
by a deed of mortgage dated the 24th August 1895, -On the 1Sth-
June 1900 Timaraddi brought a suit, No. 460 of 1900, on his
mortgage and on the 14th July 1900 the defendant’s summons’
was returned unserved for want of a pointer-out. Four days
previous, that is, on the 10th July, Timaraddi applied that the
summons might be sent to another village, Hanchinal, and on the - _
12th July the bailiff reported that Ningappa saw him and ran
away. Eventually substituted service was eflected on the 4th
August 1900. Before the substituted service was effected, that is, -
on the 17th July 1900, Ningappa sold the property to.the plaintiff -
Shivappa bin Timaraddi Gangal for Rs. 400 under a registered
deed and put him in possession. Subsequently an ez parfe decree
was passed against Ningappa in Suit No. 460 of 1900 and in
execution-sale the property was purchased by Krishnappa bin
Venkraddi, defendant 2, who obtained possession through .the
Court on the 23rd April 1903, In the year 1904 the plaintiff
brought the present suit to recover possession of the property on
the strength of his remstered sale-deed dated the 17th July 1900,

»

[ (1888) 15 Cal, 647, ‘ . ) (4) (1904) 31 Cal 745
(2) (1888) 12 Mad, 180, ) (5)(1899) 27 Cal. 77,

. ®(1809)2L AL 408, . . (©(1906):20 Mad. 426,
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Defendant 1 admxtted the sale-deed and chd not dlspute the

plamtlff’s clalm for possessmn.

v Defendant 2 contended that the sale-deed rehed on by the
‘ plamtlff was fraudulent and not binding on him, that the property
was mortga,o’ed by defendant 1 to Tnnaradd:, brother of
'defendanb 2, that the plamtlﬁ"s sale-deed was executed after the
mortwaﬂee Timaraddi bad instituted Suit No. 460 of 1900 to

recover the amount of his mortgage, that the defendant purchased

the property on the 6th October 1902 in execution of the decreo
on the mortgage and that he obtained possessmn of the properby
through the Court on the 23rd April 1903

" The Subordinate Judge found inter alia that the pulchase by
defendant 2 was not binding on the plamtxff on the followmo-

ground :— _ - ‘

. Defendant 2 does not show that the mortgage-deed on which the oviginal Suit
No. 460 was brought was a registered document, As it was for Rs. 99 1
presurac it was not registered. Ttis mot shown that the summons in the Suit
No. 460 was servod on the defendmt 1 before the date of the sale-deed relied on
by the plaintiff so.as to make the doctrine of Iis pendens apply to the case as
‘held in I, L, R: XV Cgl, 651. T therefore cannot hold the Court-sale is
bindind on the plaintiff. o SRR T

He bhezefore allowed the claim,

‘On appe&l by defendant 2 the Dmtrlcb Judfre conf‘ rmcd the
decree: :

The followmd is an extract from his Judument fom—

. In the meantime Ni mgr\ppa. sold the propertyto phmtlﬁ' by the remstered sale
deod of 17th July 1900, The question is, whether wnder gection 52 of the
Transfer f Property Act any active-prosecution of a confentlo'ns suit-wag then
going on. Tt is olear that plaintiff cannot be ‘held. to have had notice of

1) 1. I 2. 15 Cal 687, Timaraddi’s umegletercd mortgage. It is also clear

@) LIR21AL 48 _  from the following cases, marginally noted, that
%) 1L, R.12 Mad. 180, 'l'xmmad(h s suit did not become contentious till the
) LILR27CGLYL ~ ceies of spmmons'on Ningappa, which was not

effected till 4th Avgust 1900, Mr. AJtekar urges that Ningappa was evading
serviee, axd that as he ran away from the bailiff on the 12th July 1900, he must
_have known of the suit and the doctrine of ¥s pendens applies. - 1 feel unable,
however, to go beyond the decided' cases. It is conceivable, though perhaps not
very likely, that Ningappa was running awsy from some déther. supposed cre(lltor

I find ‘that the doct;me of lis pendens fxpphed from 4th August 1900, tlnt phmt-
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' 1% sale-doed o‘t’ 17th J uly 1900 is not thereby affected, and that hls revxstered'.

sale-deed is -entitled to priority against Timaraddi’s. umeglstered mortaage
which was unaccompanied by possession and by the puwhaso of defends.ut 2 '
at the Court-sale, - . :

Defendant 2 preferred a second appeal

- G. 8 Mulgaumkar appeared for the appellant (defenda,nt 2) -
We submit that section 52 of the Transfer of Property Act does:
apply. . The suit was both contentious and, actively prosecuted;
Besides this, the facts show that the transfer to the plaintiff was

‘not fond fide. When a suit is once launched it becomes ipso facto -

contentious unless the circumstances show that it is a collusive.-
one. The fact that the present suit was decided ez parte does not:
make it the less contentious. The analogy of a frlendly suit’)
does not apply. Such a suit is strictly speaking 10 suit, becauqe
the object therein is merely to obtain the Court’s order without
which any further action on the part of the parties to it is either.
impossible or restricted in connection with the subject matter
thereof. A « friendly smt ” cannob therefore afford a safe guide
to determine the meanmg of the term  contentious.”

‘The eases which the Judge hag cited in support of his’ vxew tha.bj

the suit was not contentious before the service of the summons

on the defendant have been dissented from in Jogendra- Ohunder
Ghose v. Fulkumari Dassi®, Upendra Chandra Singh v. 2ohri’
Lal - Marwari® and - dunamalas Chelbiar’™v. Malayandi Appeya -
Naik®.. See also Bellamy v. Sabine®, The suit was actively
prosecuted. There was no negligence on the part of the plaintiff -
in serving the summons on the defendant. The circumstances -
clearly. establish that the defendant evaded service.

K. H. Kelkar appeared for the respondent: (plamblff) —The:
suit was not contentious as the defendant was not served with -
the summons. Till he is so served the suit is neither conten-
tious nor actively prosecuted, Radkasyam Mokhapattrav, Sibu
Panda®,. Parsotam Saran v. Saneki Lal® support our conten- .

m (1859)' 27 Cal 77, @) (1857) 1 Do G & 3,566,
(2) (1904) 31 Cal, 747, (5) (1888) 15 Cal. 647.
() (1906) 29 Mad, 426, = {6) (1899) 21 All, 408,
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}tlon The very fact that the su1t was declded ex ﬁm'ée clearly
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f'-shows that it was not defended and there was no contention, - No - Kmsumrm |

= doubt, the rulmg in Jogendra Chunder Ghose v, Fylkumari Dassi® -
~does not support our - contention. But the later ruling in
- Upendra Chandra Stngh v. Mokri lial Marwari® shows that suits

_in which there are ez parte decrees cannot be called conbentious,
" Besides, the delay in.the service of the summons on the defendant

: shoWs that the suit was not actively prosecuted. -
Mulgaumkar, in reply.

- JeNkiNs, C, J.:~The only question that arises on this ‘appeal
is, whether by a sale-deed of the 17th July 1900 immoveable

propéity was transferred to the plaintiff by one Ningappa during -

the active prosecution of a contentious suit, so as to attract the

operation of section 52 of the Transfer of Property Act. The .
-suit, No. 460 of 1900, was filed by one Timaraddi on the 18th -
June 1900 against Ningappa, the present plaintiff’s vendor. The-

evidence according to the District. Judge shows ¢ that on the
- 14th July 1900 the first summons was returned unserved for
want of a pointer-out ; that on the 10th July Timaraddi applied
that the summons might be served on a different. village Han-

chinal, and that on the 12th July the bailiff reported that
Ningappa saw him and ran away, Eventually, substxtuted'

service was effected on the 4th August 1900.”

" ¥t will thus be seen that the ‘transfer was after the institution
of the-suit, but before service of the summons, and on this
ground the learned District Judge held that at the date of the
transfer the suit had not become contentious, '

. The rule of I7s pendens -in this Presidency is statutory and-
rests on section 52 of the Transter of Property Act whlch runs

" ag follows :—

' “During the active prosecution in any Court ha,vmg authority
" in British India, or established beyond the limits of British India
by the Governor General in Council, of a contentious suit or

proceeding in which any right to immoveable property is

@) (1899) 27 Cal, 77. , (2) (1904) 31 Cal, 745,
B 650—4 :
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directly ‘and“speéiﬁ'cally in question, the ',p'r.operﬁy‘ éa.ﬁﬁo't._b'efﬁ
transferred or,otherwise dealt with by any party to ‘the suit or "
proceeding so as to affect the rights of any other party thereto -

- under any decree or order which may be made therein, . except L

under the authority of the Court and on such termsas it may

-impose,”

- So the section imposAesA two conditions; (2). the ez.zisvtéﬁce’qf‘év
contentious suit, and (5) that the transfer - should be during-its

. active prosecutlon in"a Court of the kind descnbed in the

secblon.

Speakmg generally I should be dlsposed to say that every ‘
real suit, to which the Civil Procedure Code applies, is prima facw

'contentxous for if we turn to the Code, we find as the

essentials of a suit opposing parties, a subject in dlspute, a couse
of acblon, and a demand of relief.

The degree or absence of resistance on the part of the defend-
ant before the Court ean make no difference in this xespecbf
and 'so I hesitate to accept the suggestion that the expres-
sion contentious suit was used to exclude from the section
fnendly suits commonly so called. And I doubt whether the
use of the word contentious in connection with probate proceed- 3

"ings furnishes us with a sufe clue to its meamm in thls.'

section.

Still the v(rord ‘must have some value, and on the whole I am
inclined to think that it was used to introduce into the section

‘the condition that the *suit must be real and not collusive.” 2
. (See Culpepperv Aston®, and Sugden on Vendors and Pur-

chasers, 14th Bdn, p, 758). The word is apt for this purpose,
and its use in this meaning brings the section into confmnnty

with the law as estabhshed on principle.

But 1b is not necessary to express any certain opuuon on thls
pomt for, without that there are other grounds on which I feel® .
compelled to dissent from the conclusmn at which the Dlstncb -

"~ 'Court has arrwed

" 1) (1682) 2 Ch, Cas, p. 116,
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There are cases. which support the view oE the D1str1ct Judge
»and they are cited by him. < B

t‘ "The- earhesb case is R:«dkaayam Mo/mpattm v, Szbu Pcmda (1)
: Where 1b was said ““as a matter of fact there was no contentlous

-suit' or proceeding in-existence until the summons to the suit

brought by the defendant No. 1 against the defendant No. 2 was
served.”. Bubt no ‘reason was given for this view. Abboy v.
Annamalm @ and Parsotam Saran v. Saneki Lal @ “follow thxs
‘decision without throwing any hght on the view propounded

‘But in Jogendra Chunder -Ghose v. Fulkumars Dassi ®,
Maclea.n, C. J., and Banerjee, J., clearly indicated that they wero
nob prepared to accept as correct the view that there could not
be a contentious suit or proceedings until the service of summons
on_defendant, -and they, in fact, decided that section 52 of the
Transfer of Property Act apphed thouovh the summons had not
been served. A

1 firid myself in eqmplete accord With this cenelusien ':‘ .what:
_ever the force of the word contentious may be, I find it impossible

. to think that it indicates & quality that cannot belong to a suib.

- until service of summons, or that & suit in other respects
contentlous is not so,, because the plaintiff may have been unable
to. serve the summons on the defendant.

But then it is said that the suit was not contentious beca.use
‘the decree was passed ex parle and Upendra Chandra Singh v.
" Mokri Lal Marwari® is cited in support of this, But if it was
_intended in this case to lay down without qualification the
~ proposition for which it is cited, I cannot agree with it; I prefer
the decision in Annamalai Chettiar v. Malayandi Appaya Naik ©,
which is based on reasoning that clearly refutes the proposxtmn
for which the respondent contends.

" Was then the transfer during the active prosecutlon of the
suit? On the findings of the District Judge I thmk it was;
there was no inaction on the plamtlff parb. :

W (1838) 15 Cal. 647 at p. 65L, . @ (1899) 27 Cal. 77.
() (1888) 12 Mad. 180, ® (1904) 31 Cal, 745,
(8 (1899) 21 All, 408, .-+ @ (1906) 29 Mad. 436
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- 1907, - The hardshxp to the. purchaser cannot aﬂ"ecb the decxsnon of
‘Kuisuvappa - the case. I think, however, it may be worthy of consideration?
- Suwyarea, - Whether the risk of hardship could not be diminished by requir- ’
S ing a lis pendens to be registered before it can bind ‘transferees; l

for value. The decree of the District Court must be revelsed

a and the suit dismissed against defend ant 2 Wxth costs throurrhout

,BEAMAN J.—This is a questwn of lis pendens, under secblon 02’
of the Transfer of Property Act, It appears that the plaintiff--
appellant filed a suit on 18th June 1900, that he made‘tw’o'

. att\.mpts to serve the defendant with the summons, the last on; »

~. the 12th July. 1900, that the defendant, though seen by thet
bailif who was ahtemptma to effect the service, ran away and,
successfully evaded it until the 4th of August 1900, that on
the 17th July 1300, and therefore before he was actually served
with the summons, the defendant sold the property to-the.
respondent. The lower appellate Court held upon the authomty-

- of cases, which will presently be noticed, that the suit was not

" contentiotis until the defendant had. been served, and therefore L
that there was no lis pendens, and section 52 did not apply.

Th’e QUéstion is; whether in these circumstances the sale 'tovv
~ the respondent was forbidden by section 52 of the Transfer of :.
Property Act. ’

The earliest caso I have been sble to find is Kailas Chandra..
Ghose v. Fulchand Jakarri ®, There Couch, C. J., said “prac-"
tically there is no’ difference between /s pendens and having

" notice of the suit.”” Although there might be some theoretical -
~objection to that rough general identification of the doctrines of

notice and s pendens, yet where the parties on both sides were

acting in perfect good faith, the proposition might pass mthout '
occasioning any serious practical difficulty. - RUR

It is to be observed, however, that the difficulties, such as they )
are which now attend the subject, have drisen upon the wording
of section 52. After giving all the cases to which our attention ‘

~has been drawn, and upon some of which the conclusion of the

" (1) (1871) 8 Ben, L, B, 474,



VOL. XXXI] = . : BOMBAY SERIES.
lower appellate Court has been founded, the best conéidefatzon;
»I doubt whether we are in pe1fect aureement with any of them, -

In Racmasyam Moﬁapattm V. Szbu Pana’w M, it; was first I
thmk laid down that to make & suit contentious within the

~meamn0* of section 52 the summons musb have been served on -
the defendant ; and that untll thab was done, no suib could be .

contentmus »

A year later the Madras ‘High Gourb held in Abboy v. duna-
- malaz @, thab as soon as the filing of the plaint is brought to the
 riotice of the defendant, the proceeding becomes contentious, and

- any alienation subsequent to that is subject to the doctrine of ’
- lis pendens. In this judgment Collins, C. J .adopted the

Sy

-~ reasouing of Couch, 0. J

Both these cases were f@llowed in Parsotam Saran v. Saneli

- Lal®, In delivering judgment Strachey, C. J., merely contented

- himself with saying that that Bench was prepared to follow
those rulings “to which there is nothing contrary in any of the
dec1s1ons of this Court.” : :

In Jogemlm Chunder Ghose v. Fullcumam Dassi (47 Mac-~

'lean, C. J, said “It is said upon the authority of the case of

Radlasyan. Mokapatira v. Sibu Pandg , that a suit does nob
become contentious, until the summons has been served upon
the opposzbe party ”

Thus weare introduced to the Enghsh rule, that Zzs pmdms did
‘not betrzn till a subpeena had been served. Bellamy v. Sabine ©,

‘In Krishna Kamini Deti- v, Dino Moni Clhowdlurani ©,a

- Bench consisting of Prinsep and Harrington, JJ., distinguished the |

“last mentioned case, and laid it down that a suit did not become
contentious till the written statement had been filed.

- And in Upendra Chandra -Singh v. Mokri Lab Marwayi ®,
Ghose, J,, Wh1le doubtmg whether the rule ha.d not been lmd

m (1888) 15 Ca.l 647, . - (C)] (1899) 27 Cal. 77 at pp. 83, 84
' (® (1888) 12 Mad. 180, . ® (1857) 1 De G. & J. 566,
T (3) (1899) 21 AlL, 408, - - (8) (1904) 31 Cal, 658, '

@ (1904) 31 Cal, 745 at p. 732,
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down a little too widely in some of the foregomg cages said;
“ The section does not-.say *a suit’ but -a ¢ contentious suit," 0
that the rule of law laid down in the section is not applicable:
to any suit, if there is only an active prosecution thereof P.owst

In dnnamalai v. Malayandi @, a Full Bench- of the- Madrzw '

» High Court held that a suit was for the purposes of section 52
‘not the less a contentious suif, because it was subsequently:

compromised, and, as was done by Prinsep, J., in Krishna:

- Kamini Debi v. Dino Mony Chowdhurans @, turned to the Probate-
. Court for a definition of the term contentious. It was said that"
_the term contentious -is used in section 52 of the Transfer of’
* Properby ‘Act in the sense in which it is used in probate practxce, -

and means the opposite of common form or vo]untary busmess

It will plamly appear from a consideration of these cases that
there has been, as Maclean, C. J, observed "in Jogendra Gﬁumler-
Ghose v. Dassi Fulkumari ®, some confusion of thought as to the -
precise relative bearing upon -the point of time at which Ids*

_ giendens attaches, of the terms ¢ contentious” and “during the" '

active prosecution.”” The former qualifies the whole doctrine; that-
is to say, that there can be no Zis pendens without a contentious
suib. The Jatter subject to that qualification defines the point of -
time at which the rule comes into operation. - While, therefore, it
certainly is necessary to have a clear understanding of what & -

~ “contentious ™ suit'is, that is separable from the understanding
.of what is meant by the active prosecution of it. The former-
_ conditions the existence of Zis pendenms, the latter ﬁ‘zes the’

commencement and continuance of its existence. - - -

I find myself unable to entircly agree with any of the cases :

T have cited. - That which comes nearest to an accurate and

correct statement of all that is involyed i in and requlred for the -

answer of the question now before us, appears “to me to be the
judgment of Ghose, J., in Upendm Chandra Singh v. Mo/m Lat

- Marwari ®,

From the other cases we obtain the following deﬁmbions of a
contentxous sult' (1) A contentmus suit is a su1t in which- the

® (1906) 29 Mad, 426, @ (1899) 27 Cal, 7. »
®) (1904) 31 Cal. 688~ - - (®) (1904) 81 Cal. 745 ab p. v6e
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idefendant ‘has notlce that a plmnt has been filed, per Couch
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G 3., in Kuilas Chandra Ghose v. Fulchand Jaharri®™, and per Rrisanspra-

Colhgs, C.. J.,in Abboy v. Annamalat @, (2)-A contentmus suib
_is a suit in which summons has been served on the defendant,
per Beverley and Norris, JJ., in Radhasyam Mohapattra v. . Sibu
Panda ®, and Strachey, C. J., in Parsotam Suran -v. Sancki Lal®,

(S)fWhen the event of the suit is- known -and proved to be-

contentious, per Meclean; C. J,; in Jogendra Chunder Ghose v. -

~Fulkumari Dassai ®. (4) The English Rule that to make a suit

_contentious the subpoena ‘must have been served ©, (5) A suit
cannot be contentious until the defendant has put in a written
statement, per Prinsep and Harington, JJ., in Kriskna Kaming
Debi v. Dino Mony Chowdhurant @, {8) A contentious suit is.the
opposite of what in Probate are common form or voluntary

proceedings @, ‘

With the O“reatest respect to the emment Judges responsxble.
for these definitions I gravely doubt whether any of them are
correct. Some of them are manifestly and demonstrably bad.
As for example, 1, that the contentiousness or otherwise of a
suit is to be judged by the event, or 2, determined by the

- defendant putting in a written statement. Suppose that a
defendanb who has been duly served with notice and is
petfectly aware of the active prosecution of a suit against him,
disposes of all the property, which is the subject-matter of -that
suit, and having done so comes into Court and announces that
he has:no contention whatever to advance, looking only to the
event that would not be a contentious suit, but could it be said -
that the alienations did not fall within. the prohibitions of

. section 527 Fixing the contentiousness or otherwise for the
* purpose of section 54 of any suit upon the fact of the defendant
- having put in a written statement can be referred to no sound
- principle and has only the authorxty of o single recenb case,

whxch was almost 1mmed1ately doubted,

M) (1871) 8 Ben. L. R. 474 (6) Bellamy v. ‘Sabine (1857) 1° De

.- (D (1888) 12 Mad, 182, S .Gl & 3, 566 (586).
(3) (1885) 15 Cal, 647 at p. 651, () (1904) 31 Cal. 658 at p. 662.
() (1899) 21 AlL 408, (8 Annamalai Chettiar v. Malayandi

(5) (1899) 27 Cal. 77. S ) Appaya Naik (1906) 29 Mads 426,

" B

. ¥TIVAPRA,
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Nor am I sat1sﬁed that when the term ¢ contentloub ' was used
in section 52 of the Transfer of Ploperty Act,’it was intonded £6
have precisely the meaning it has in section 253A of the Indian"
Succession Act or in English probate proceedings,

I am clearly of opinion that from the moment -a. suit of aﬁy}

sorb whatever, except only collusive suits, is filed, it is potentlally :

contentious. So called friendly suits, I think certainly-are. - For-

* the purpose then of conditioning the rule of lis pendens I would "
say that the filing of any but a collusive suit, is enough: - But:

for the parpose of bringing the rule into operation, there must"be;f;
an active prosecution of that suit. Now what is or what.is not"
an active prosecution, must be from the very nature of the terms
employed always in some defrree a question of fack.*

‘To ‘'say that although a suit is in its nature contentlous it i 1s
not actively proseouted until the defendant has been. se‘rved\wﬂ;h

- notice, is, in my opinion, going too far. It would: be going:
“too far in the other direction to say that the mere. filing of: the:

plmnt was enough in itself to attract the rule of lis pendens.

The most convenient practical rule in all eases where there was
no delay on the part of the plaintiff, and no evasion on the parb

 of the defendant, would no doubt be that suggested in Radﬁasgam

HMokapattra v. Sibu Pandu®. . But the facts of the ease before us-
show how very unsafe it is to attempb to improve upon- or.
stereotype the advisedly general language of an enactment, ‘theres
by introducing what may prove to be a new and altogether Judae-=
made piece of law. Even in the phrase I have used a few
sentences back ¢ where there was no delay, ete.,” the use of
additional words intended to be words of definition; merely:

. opens the door to fresh argument. For, opinionsvmay,always
differ as to what constitutes delay. And that is why, in my.

opinion, the construction to be put upon the words ¢ during-’the’

. active prosecution >’ should be left to the. interpretation of ‘the

Courts with reference to the  particular facts of each case as it”

~ comes before them. : : e

Applying the strict rule to which the Calcutta J udges have SO.
often inclined and which has still the authority of the Allahabq.d,

(1) (1888) 15 Cal. 647,
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High Comb would ia the present case, and might const&ntly in
other cases, put a premium on dishonesty.

However diligently the plaintiff might be prosecating his suit,
however contentious that suit might really be, there is no
guarantee, - that a defendant who wished to defeat the plaintiff’s

just elaim, might not successfally evade service of summons until .
he had negotiated the sale of all the property upon which the

plamtlff’s claim attached, That is in effect what, if we undeistand
the Courts below aright, they find, has happened i in this case.

“If we are correct in this, then by applying the test of notice

gvhlch bad the approval of two eminent Chief Justices, there .

would be no difficulty in deciding that while the plaintiff was

actively prosecuting a contentious suit, no counter equity had '

‘arisen on the other side owing to neither the defendant nor his
vendee having in fact been aware of the plaintifi’s proceedings.
I think that in this case there cannot be the least doubt but

that  there was a contentious suit, and I think there can be no -

doubt but that the plaintiff was actively prosecuting it to the

:best ‘of his ability and to the knowledge of the defendant.

Thexefore the impugned alienation falls within the prohibition
of sectmn 52, Tmnsfer of Propexty Act,

Coe Decree reversed.

G, B. Ro-

APPELL ATE OIVIL

qu’are Sér Lawpence, J?m]cms, KCILE, O'lech Justice,
. and Mr, Justice Beaman. ‘

SIDLINGAPPA 5iv GANESHAPPA AND OTHERS (ORIGINAL PLAINTIFES),
ArrPELLANTS, ve HIRASA BIN TUKASA (oR1GINAL DEFENDANT 2), Resrox-
DENT.*

'Benmm sale-—-Purcﬁaser Jrom 6enamzdar-—Attac}zmant in execution of a
.. money decree against the original owner—Raising of the: attachment ut the

e instance of the purchaser from benamidar—=Suit by the purckaser to recover

: passesswn— Original owner setbing up his own fraud.
“fI, the owner cof certain property, executed a benami sale-deed and the
‘benamulaq sold the property to the plaintiffs’ father, Ths property was after-

: * Second appeal No, 236 of 1906.
B 550—5 :

405

1807,

. KRISHNAPPA

.
SHIVAEPA,

“ 1907,

March 19,
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