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. partles as members of the Kharwa commumty Tbat }a.w is

ﬂnnnexed to the status.

_ *On thess grounds the decree of the District Courb passed in.
: 'a.npeai must be varied -by adding the following words after ;

-**“defendant 1 do return to the plaintiff and live with him as his
~ wife and that defendanb No. 2 do refram from prohlbltmg her
'from doing so” : :
L Upon the plmntlﬁ' securing re-adrmssmn mto the Kha.rwa,
- community of Mahomedans of which he and defendant No. 1

- were members at the time of marriage.”

The appellanb must pay to the respondents the costs through--

out. -
v Decree mrwd

R. R,

PRIVY COUNCIL

- BAcn_oo HURKISONDAS (PrANtier) v, MANKOREBAI AND ormEns
(DxpExDANTS).

On appeml from the Hmh Court of Judieature at Bombay]

- Hindu Law—-—Adoptzon by widow with authority df Izus6and—-Adoptzon afterv

birth of posthumous son to sole s'wm;wmg co~parcener—Jotnt family—
“Mitakshare Law—Gift to daughter ‘out «of joint piapealy—%}‘zﬂ out of
mcome——Rzghz to partition. .
Twa brothers formed a joint family govemed by the Mitakshara law as in
"force in Bombay snd were possessed of considerable ancestral property. One
" of them died on 14th September 1900 without miale issue but leaving his
* widow prognant. « The other brother died on 17th- December 1300 leaving a
will dated 30th November by which he purported to make celbam dispositions
. .of the family property, and also authorised his widow to adopt a son with the
. consent of-persons specifically mentioned in the will: “such adoption to be

- made even though a son is born to my brother’s widow.” On 18th Decomber .

" higbrother’s widow gave hirth to a seon, the plaintiff. On 17th February 1901
. the testator’s widow adopted a son to her husband with the consents directed in
* the will, ~ It was contended that on the [ace of the will the adoption was
illegal and void because the power to adoph was part of a plan for the disposi-

% Present:~Lorp Macsaeutss, Sig ANpREW ScoBLE, snd SIR ARTHUR
WiLson,
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tion of the family ploperty which, was in contra.ventlon of the law, aml the
power was dependent on that plan having effect.

" Held on the construction of the will that the dispositions madn were thhm o
the. testator s competence at the date of the will and at the date.of his death;
they were only liable to be defeated in ons evént (which in fpeb happened)
namely his brother’s widow giving birth to a son, and the will exprcssly sald )

: that in that case, the adoption should still.be made.

It was also contended that at the time the adoption took place the famﬂy- .
property had become vested absolutely and exclusively in the plqmtlff and '
that the adopbxon could not divest it.

Held that the a.doptmn being tnade with the authorlty of ﬂ)e husband was

' valid, and under the circumstances the plaintiff took the property subject to

the adoption, and the adopted son became on his adoption a co- paxcenel with
the plaintiff in the family ploperty ‘ “

8ri Virada Pralapa Ragﬁunada Deo v. 8¢ Brozo Insharo Patta Deo m
followed.

Held also that & sum of Rs. 20 000 given to hls datghter, one o of the defend-
ants, by the testator and transforred to her in his life-time, was a valid gift'
and justified by the eircumstances of the case, and as being made not out.of -
capital but out of income.

»

Held further that partition of the ploperty which was & msked for in" case the E

- plaintift had no exclusive right to it-was rightly refused by the Courts in India. - V

- APPEAL from a judgment and decree (25th January 1904) of
the High Court at Bombay which partly affirmed and partly -
varied a decree (4th October 1902) of & Judge of the same Coutt
sitting in exercise of its original civil jurisdiction. .

=

The principal questions arising on this appeal were whether the
second respondent Nagurdas was validly adopted, and so
became by the adoptxon a member of a joinb family- with the
appellant and entitled to share in the family estate ;.and- whether
a gift of Rs. 20,000 made to the third respondent, Na.valbm, was -
within the power of the donor, her father.

The facts are sufficiently stated in the report of the case.

‘before the Hwh Oourb which will \be found in I L R 29'

Bom. 5L,

‘On this appeal, , ‘ o

" Jardine, K. C., and G. B. A. Ross for the . appellant and
Ganda.bal, the fourth respondent contended that the power to

M (1876)L R.31, A 154 1 Mad, 69
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;. adopt which was given by the will and the adoption of Naburdas
following it were illegal, as Bhagwandas had by the will .

815

1907,

BA(,HOO

‘attempted to make a disposition of his property which the meonnmz;

Hindu Law did not allow. In this view the adoption was
_invalid‘as not having been made from a proper motive. The.

- Full Bench case of Ramekandra v. Mulji Nanabhas @ lays

“down that the motive is irrelevant ; but with reference to
the case of Vellanki Venkata Krishna Rao v. Venkata Rama
Lakshns ® the Bowbay case, it was submitted, stated the
_proposition too broadly.\ At the date of the adoption the joint
ancestal property had become vested in the appellant as the sole
owner thereof, and the High Court had erred in deciding that
such property became-divested as the effect of the adoptlon of

Nagurdas, There was no such divesting as to give any share’

to the adopted son, _Reference was made to Mussumat DBhoobun

Moygee Debie v Bam Kishore Acharj Chowdhry © ; Thayammal v. B
Venkatarama @ ; Rupchand v. Rakhmabai ® ; Sri Virada Pratapa’

Ray/nmada Deo v. 8ri Brozo Kishoro Patte Deo ®; Surendra

Nandan v. Sailaja Kant Das Makapatra @ ; (the two last cases’
-were dlstmrrmshed on the ground that. the property there was’
impaztible, and could be disposed of by will) Bapufi v.
Pandurang ®; and Kalidas Das v. Krishan Chandra Das ®,
[Colien, K. 6’—-No case had been so decided according to Mitakshara |
law ; see Mayne’s Hindu Law, 7th Ed, 814; and Krishna v.

- Sami (o7, - The property having become vested in the appellant

_the widow of Bhagwandas had no power to make the adoption

' Wlthout the consent of the appellant.

Tt was also contended that the gift of Rs, 20,000 to. Na.valbsu_.
"was not a valid gift; it was not given for her marriage; it was -

made very - shorbly before Bhagwandas’ death; it was not. an
: ordmary gxft of aﬂ'ectmn and there was no special reason or

(1) (1896) 22 Bom, 558, - (® (1876) L R. 3 T:'A. 154 (193); 1 Mad. -
T (2 (1876) T R.4T.A.1(14) ;1 Mad, 69 (83).
174 (190, 292). . () (1891) 18 Calc, 385,
. (® (1865) 10 Moo. 1. A, 279 (309). . (8) (1852) 6 Bom. 616,
. W (1887) LR 14 L A, 67; 10 Mad.  © (1869) 2 B. L. R, Fu B, 103,
205, 3 (10) (1865) 9 Mad. 64.

) (1871) 8 Bom. H, O.B (A. C. J)
114 119y,
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emergency for making such o mft metz V.’ Ganpahaa.
Balal ™ was referred to.

Asto the. share of the adoptcd son if the adoptlon was held
valid Raghubanund Doss v. Sadhu Clurn Doss® was cited. * That
question would only arise if the Court decreed pdltition.which .
in such a case, it was submitted should be allowed.’ Rama‘?am‘
Asyan v. Venkataramaiyon® was referred to.-

Colen, K. C.yand L.” DeGruyther for respondents 1, 2 and 6
conteénded that the adoption of Nagurdas was, as both Courts
below had held, valid. It was authorized by Bhagwandas, and
consented to by those whom he directed should be asked to give
their assent to it. As to the position of the adopted son referepcéi
was made to Mayne’s Hindu Law, 7th Ed.,, 870 ; Markby on
Hindu Law, 94 ;and West and Buhler’s Digest of Hindu Law;
994; and to dppovier v. Ranma Subba Aiyan®. The effect of
the adoption was to make the adopted son a co-parcener in the

. joint family. The ancestral property on the death of Bhagwan- - ;

das did not vest absolutely in the appellant. A sole co-parcenér
was not an absolute owner in such circumstances as those in the
present case; the -ancestral property remained joint property
and his interest in it was subject to the adoption by which
‘another co-parcener was brought into the joint family which did

. mnot cease to exist as long as the widow of one of the members-

had the right to adopt a son; such right existed as well in an
undivided family as in a separated famlly There was thereforc .
no divesting of the estate; it not having vested absolutely - in the -
appellant. Reference was made to Mussumat Bhoobun Moyze Debia

v. Ram Kishore deharj Chowdhry® and to the fact that Lord Kings-

down’s ‘decision in that case was given on the construction of
the deed of adoption and not -on general principles of Hindu -
Law ; Katama Natchier v. The Rajak of Shivagunga®’; Jogendro
Bﬁupatz Hurrochundra Makapatra v. Nufyammd Man Szng‘" Sre

(1) (1893) 18 Bom, 177 (183). (5) (1865) 10 Moo. I A, 279.

(2) (1878) 4 Cale, 425,  (® (1863) 9 Moo, L A, 543 (580)."

® (1879 LK. 6 1.A,196; 2Mad, ) (1890) L R, 17 L A. 128 1314
9l ' 18 Calc. 151,

. @ (1%66) 11 Moo. I, A. 75,
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Pirada Pr atapa Rczglmmada Deo v 8ri 37 0zo Kishoro Pat#a Deoﬂ)
‘Mayne’s Hindu Law, 7th Ed., 241 ; Surendra Nandan v, Sailaja
Kant. Das - Makapatra® ;. Mondiking Dasi v. Adinath Dey®;
Vithoba v o Bapu® ; Padmakimari Debs Cﬁow{mmm v, Court of
Wards® ; and Vellanki Venkata Krishna Rao v. Venkata Rama
\Lal*s/mw @), S ‘ ' -

* The crxft to N avalbm, it was contended, was a valid glft

'_Bhacrwandas had power to make it, and the state of the property
justified it, as also the fact found by the High Court that it was
made not out of the capital, but out of the income, of the estate.
The partition asked for had been rightly refused by the Courts
below.

Jardine, K. C., replied '——Wben reduced to one member the
joint famuy ceased to exist.

1907, May 9th :—The Judmnent. of their LOl’dShlpS was

delivered by —

SR ARTHUR WILSON :—In the year 1900 two brothers,'
‘Hurkisondas and’ Bhagwandas, formed a joint Hindu family
governed by the Mitakshara law as in force in Bombay, and as
such they held large ancestral property.”

On the 14th September 1900 Hurkisondss died without male
issue, but leaving his widow pregnant. On the 30th November
of the same -year Bhagwandas made his will, by which he
purported to make certain dispositions of the family property,
and also directed his widow to adopt a son.. The terms of this

will will be considered hereafter. On the 17th. December

following Bhagwandas died, and on the next day Hurkisondas’
widow gave birth to a son Bachoo, the present plaintiff and
appellant. On the 17th February 1901 Bhagwandas’ widow

adopted Nagurdas as son to her deccased husband, with the -

' consents prescribed by his will.

) (1876) L. R.3 I A. 154 (157,158); = (1881) L. R.8 L A, 220; 8 Cale,

1 Mad, 69 (78, 79\, . 302. .
(2) (1%01) 18 Cxle. 383 (398). - ® (1870) L. R. 4T A 1 (8); 1 Mad.
(3) (1890) 18 Cale. 69. - N 174 (182, 183 .

. (% (1890) 15 Bom, 110,
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o The parts-of that will material: fozthe p}’e"gghﬂ.puipqwf-agé
BAcnoo the following :—
waonnuur

By clause 2 he appointed executors and trustees,

“4. I have a daughter by name Navalb'u I Qivedt that my, ekecutms ma

“ trustees shall gat her suitably married (if she is not marrxed in my hfe-’hme),

~‘ab an outlay of Rs. 5,000 five thousand or thereabouts. I also direct that-they

= shail on the oceasion of her marriage present her with ornaments of the val\xe-

of Rs. 10,000 ten thousand or thereabonts and wearing apparel and silver potq
*of the value of Rs, 5,000 five thousand ar thereabouts,

" 5, T further divect that my executors and trustees shall durmv her 'lri'e~
tima place at her absolute disposal bwo carriages and two YorSes and maibtain’
the said carriages and horses out of my estate. '

“6. I bereby direct my executors and trustees to set apart for ny, gaid’
daughter so much of my fmmoveable property ab Kasu as will yleld- a.net
income of R, '200 two hundred per month. I also devise and bequeath to her.

" my house in Bombay which opens on Narayen Dhuru Street and Bibi Jan'

Street, aud bears Nos. 13—23, 61—69. She is to enjoy.the said immoveably -

" property and the said house dwring her life-time, and on hor death the said’
. property and house shall belong to such of her children as may be born or

conceived in my’ life-time, but in default of her haring any such ¢hildren T
hercby give her pawer to appoint the said property aud -house in such manner'
as,she may in her absolute diseretion decm fit. In the event of her not making.
any such appointment, and not leaving any such children as aforosaid, I direct

~ that the said property and houso ‘shall affer her death be treated as a part cf.
. tho residue of my estate.”

Clause-7 dealt with the contmwency of the brother’s widow -
giving: bxrth to a daughter, and purported to make provision for

the girl, in a manner somewhat similar to that made for the
testator s own daughter. -

_ Clause 8 contained "provisions for the two ,Widows;. t'hé‘
testator’s and his brother’s.

Clause 9 said# -

«f hereby dlrect my wife to adopt a son fo mo but such adoption must ba
madé with the consent of Sir Bhalchandra Kn ishna and Rao Bahadur Gharigham.
Nilkant Nadkarai ; such adoption is to be made even though a son is born to.
my brother’s widow. In the event of a son being bora to my brother’s wzdow,_
however, my wife should, before making the edoption, enter into an agreement.
with the adopted son or his proper guardian that such adopted son shall be

_ bound to accept as valid the provisions hereby made for my daughter N; ava.l bai ‘
and ny wife,”
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BACHOO S

’J;he plamt was filed in. “the ngh Court of Bombay, on. the .MAz\xoREnAx.

28th February 1901, lmmedlately after the adoption, on behalf -
0f Bachoo, the’ posthumous son of Hurkisondas, against a’

number of- persons, amongst whom was the fifth defendant, the

adopbed son “of Bhfwwandas The main controversy -in the-

‘case-diy. between those two parties. The plaint asked for a

declaratlon that the. plaintiff is exclusively entitled to the.

ancestral property, that the fifth defendant i is not the adopted
ton of Bhagwandas, and is not entitled to any interest in the
estate. In the alternative, in case the exclusive right of the
plamttﬁ should not be established, the plamh a.sked for partmon
AH these claims. were opposed.

Tyaby J., who tried the case, held that the 'uloptlon was
xal_xd and rejected the claim of exclusive right set up on behalf
of the plaintiff. He further refused to order a partition, on the
ground that it would not be beneficial to the infants concerned,
or. to either of them, "Onall these points the Courtfof Appeal
agreed with him. : ‘

-On the last pomt that - of partltlon, it is enough to, 58y thab
‘their Lordships entirely concur with the Courts in India.

As to the adoption an_d_ its effect the ﬁrst point rmsed by_< the
‘appellant was'this: It was contended that, on the face of the
will, the power to adopt was a part of a plan for the disposition

of the family property which was in contravention of the law, "
- and that the power was dependent upon that plan having eﬂ'ecb .

But this is to misread the will, :

‘The dispositions made by the testator were within his com-
"petence, at the date of the will, and at the date of his death;
they were only liable to be defeated in one event (which in fact
_ happened), namely, his brother’s widow giving birth to a son.
And the will expressly said that, supposmg thah event to occur,
' the adoption should still he made:

The next point raised was as to the effect - of the adoption”

upon the title to the joint property. It was contended that,
" at the time when the adoption took place, the family estate had
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’ become ve%ted absolutely and exclusively.in the. infant Bachoo,;
' ;pl(nntlff appellant and that the adoption could not detract from‘,

the rmht so vested. - Their Lordships are, however, of opinion as
were the' Courts in India, that the case of S Virada Pzaz?apa'
Raghunada Deo v. Sri Brozo Kishoro Putta DeoV, decided by_t_hzsA

“ Board, governs this case and excludes the appellant’s,cori'tet‘ltidn;'..

" Thie point that remains for consideration is quite unconneeted

_with the other questions in the case, Navalbai, the daucrhter:

of Bhagwandas, was made a deféndant in- the suit, In her
written statement she alleged that she was absolutely entitled to
Government promissory notes, of the nominal value of Rs. 20,000 '
as given to her and transferred to her name by her father in"

~his hfe-t;lma As to the fact of the gift and the transfer there is
_now no controversy. Ab the time of the gift Bhagwandas was

the head of the family, and indeed the only male member of it,

and the estate was large. Tyabji, J., eonsidered that the glft :

was not justified by the circumstances of the case. The Coutt,
of Appeal, having.in the meantime ascertained that the gift was’
made out of i meome, not out of eapital, took a dszerent; v1ew,‘
The question belongs to a class in respect of which th1s Board, v
is alwaye very unwilling to interfore with the decisions of the
Courts in India ; and no safficient reason has been shown why,i‘
they should do so in the present instance.

. Their Lordshxps will humbly advise His Majesty that the‘

’ Aappea.l should be dismissed: The appellant mll pay the posts »

Appeal dwmwsed

Sohcztors for the appellant and 4th respondent ~-11[(3&%9 Payn° ;
©and Lottey. . :

Solicitors for respondents 1, 2 and 3 :— Messrs. Hug/‘_res § Sons.
" Lv.w.

Coq (1876) T R, 8 L. A, 154; 1 Mad, 69..
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